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Honorable Walter E. Penry, Jr.

Member, House of Representatives

12040 County Road 54

Daphne, AL  36526

Limited Liability Company - Water and Sewage - Bankruptcy - Baldwin County

Under state law, a limited liability company that operates a water and sewer system must be dissolved pursuant to the provisions of section 10-12-37, et seq., of the Code of Alabama.  A limited liability company operating a water and sewer system that files bankruptcy must follow the orders and remedies of the bankruptcy court.

Dear Representative Penry:


This opinion of the Attorney General is issued in response to your request.

QUESTION


If a privately owned limited liability cor​poration (LLC) is issued appropriate state and county permits to operate a water and sewer sys​tem, and the LLC sub​sequently goes out of busi​ness or declares bankruptcy, who or what entity, if any, is thereafter responsible for the operation of such a water and sewer system?

FACTS AND ANALYSIS


An LLC may be dissolved pursuant to the provisions of section 10-12-37, et seq., of the Code of Alabama.  Section 10-12-37 has been amended and cur​rently contains provisions that are applicable, only until January 1, 2001, to an LLC organized prior to January 1, 1998.  ALA. CODE § 10-12-37 (1999).  The new provisions apply after December 31, 2000.  Id.  The newest provisions of section 10-12-37 state as follows:

A limited liability company is dissolved and its affairs shall be wound up upon occurrence of the first of the following events:


(1) Events specified in the articles of organiza​tion or the operating agreement.


(2) Written consent of all members to dis​solve.

(3) When there is no remaining member, unless either of the following applies:

a. The holders of all the financial rights in the limited liability company agree in writing, within 90 days after the cessation of membership of the last member, to continue the legal existence and business of the limited liability company and to appoint one or more new members.

b. The legal existence and business of the limited liability company is continued and one or more new members are appointed in the manner stated in the operating agreement or articles of organi​zation.

(4) When the limited liability company is not the successor limited liability company in the merger or consolidation with one or more limited liability com​panies or other entities.

(5) Entry of a decree of judicial dissolution under Section 10-12-38.
Id.  An LLC may also be dissolved on application by or for a member in circuit court pursuant to section 10-12-38 of the Code.  ALA. CODE § 10-12-38 (1999).  


Section 10-12-40 of the Code of Alabama provides that a dissolved LLC continues its existence but may not carry on any business except that necessary to wind up and liquidate its business.  ALA. CODE § 10-12-40 (1999).  Disso​lution does not transfer title of the assets of the LLC, ter​minate or suspend any proceeding by or pending against the LLC at the time of dissolution, or termi​nate the authority of the registered agent of the LLC. Id.  The assets must be distributed in accordance with the prior​ity set forth in section 10-12-41, and articles of dissolution must be filed in the probate court in the county where the articles of incorporation were filed.  ALA. CODE §§ 10-12-41, 10-12-42 (1999).  None of these provi​sions of the Code provide that another entity is authorized or required to operate the water system for the LLC.


Your question also assumes that a private water and sewer provider that is a limited liability corporation has filed for bankruptcy.  In that instance, this question becomes one of federal bankruptcy law.  An LLC filing for bankruptcy in federal court must follow the procedures, orders, and remedies of the bank​ruptcy court.  It is the policy of this Office to defer to the judgment of the court in matters being litigated.

CONCLUSION


Under state law, a limited liability company that operates a water and sewer system must be dissolved pursuant to the provisions of section 10-12-37, et seq., of the Code of Alabama.  A limited liability company operating a water and sewer system that files bankruptcy must follow the orders and remedies of the bankruptcy court.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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