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Honorable 
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Honorable Bobby N. Bright 

Mayor, City of Montgomery

P. O. Box 1111

Montgomery, Alabama  36101-1111

Municipalities - Employees, Employers, Employment - City Councils - Independent Contractors - Montgomery County

The Montgomery City Council may create the office of “Executive Aide to the Council,” but is prohibited from appointing or contracting with a person to serve in such position.  Pursuant to Act No. 618 (1973) and Act No. 2280 (1971) the City Council has the authority to appoint members of boards, commissions, or bodies according to section 3.07(e) of Act No. 618.  The proposed “Executive Aide to the Council” position is not an appointment to a board, commission, or body.  Since both subparts of your first question are answered in the negative, it is not necessary to respond to the second question.

Dear Mayor Bright:


This opinion of the Attorney General is issued in response to your request.

QUESTION ONE


1.
Is the Montgomery City Council authorized, under Act No. 618 and Act No. 2280, to unilaterally:



a.  Enter into and negotiate employment contracts and agreements?



b.  Create and then fill the “Executive Aide to the Council” position as provided for in Resolution Nos. 175-2001 and 176-2001?

QUESTION TWO


2.
Is the “Executive Aide to the Council” position, as defined by the Council, an independent contractor or an employee of the City of Montgomery?

PERTINENT FACTS


Resolution No. 175-2001 and Resolution No. 176-2001 were each considered and passed, by a five to four vote, by the Montgomery City Council at its October 2, 2001, regularly scheduled meeting.  Resolution No. 175-2001 provides, in pertinent part, that:


WHEREAS, the City Council of Montgomery, Alabama, has determined that there is a need for staff support for the Council; and


WHEREAS, said position will be titled, “Executive Aide to the Council”; and


WHEREAS, said position will be funded through an allocation annually in the City Council budget; and


WHEREAS, said position will be let by contract annually at an amount to be negotiated by the Council and not part of the Civil Service System;


NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF MONTGOMERY, ALABAMA, that the staff support position of “Executive Aide to the Council” be and is hereby authorized by the Council beginning with the fiscal year which commences October 1, 2001.

Resolution No. 176-2001 provides that:


WHEREAS, the City Council of Montgomery, Alabama has reached a consensus on the creation of a support staff position to be employed by the Council; and


WHEREAS, said position will be titled “Executive Aide to the Council”; and


WHEREAS, said position will be let by contract annually at an amount negotiated by the Council and not part of the Civil Service System; and


WHEREAS, a vacancy exists in the position of “Executive Aide to the Council” for the fiscal year beginning October 1, 2001, and ending September 30, 2002; and


WHEREAS, Cubie Rae Gilmer has been nominated for appointment to said position;


NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF MONTGOMERY, ALABAMA, that Cubie Rae Gilmer be and is hereby appointed to the position of “Executive Aide to the Council” for the fiscal year beginning October 1, 2001, and ending September 30, 2002.


The Honorable Bobby Bright, Mayor of the City of Montgomery, on October 10, 2001, “disapproved” (in effect vetoed) both ordinances pursuant to §3.15 of Act 618.  The bases or reasons for the Mayor’s action are as follows:


1.
Act 618.  Under Act 618, in particular Section 3.08, the Mayor, alone, is legally empowered to establish and/or make appointments to “independent contractor” positions on behalf of the City.  It was and is further the Mayor’s position that, under Act 618, only the Mayor is authorized to enter into and to execute contracts or agreements, in general, including, but not limited to, employment or independent contractor agreements.


2.
Act 2280.  A second, and independent reason for the Mayor’s vetoing both the Resolutions is that, in his opinion, the method by which the position was established and by which it was filled, also violates both the letter and intent of Act No. 2280, the Merit System Act.


While not specifically referred to in, or made a part of, either Resolution, a “job description” for the “Executive Aide to the Council” had been prepared by members of, and considered by, the Council, prior to its October 2, 2001, adoption of the Resolutions.  Based on said “job description”, it is the Mayor’s position that the person appointed or selected would, in fact, be an “employee,” not an “independent contractor,” under the law, so that the establishment of the position, and the selection of the person to fill the position, must be in accordance with the mandates of Act No. 2280.


A copy of the Mayor’s October 10, 2001, memorandum, “disapproving” both Resolutions, summarizes the reasons, as outlined above, for his actions.


At a regularly scheduled meeting, on October 16, 2001, the City Council, again by a five to four vote, re-affirmed its previous passage of the two (2) Resolutions, in effect overriding the Mayor’s “disapproval.”  In doing so, a majority of the Council is apparently taking the position that the Council, on its own, is legally authorized and empowered to:


1.
(a) Establish an “Executive Aide to the Council” position, whether the person selected be an employee or independent contractor, and (b) select or appoint a person to fill the position.


2.
Enter into and sign (a) contracts, in general, and (b) contracts with third party(ies) for any position or office the Council deems is needed for the execution of its duties, with said third party(ies) being paid from the City’s General Fund.


A majority of the Council appears to further be taking the position that the person selected or appointed by the Council to fill the “Executive Aide to the Council” position, referred to in Resolution No. 175-2001, is an “independent contractor” and not an “employee,” so that neither the position nor the person appointed is subject to or governed by Act No. 2280 and its implementing rules and regulations.

ANALYSIS


Although Resolution No. 175-2001 and Resolution No. 176-2001 were readopted by the Council, no action has been taken to implement the resolutions.  The Council and the Mayor voted to suspend any action pending an opinion from the Attorney General on this issue.  In addition, the Council has indicated that additional Council support staff positions may be created in the future.


Because the answers to your questions depend on the authority granted to the Council and the Mayor of Montgomery in the legislation establishing the mayor/council form of government in Montgomery, it is necessary to look closely at the wording of the statutes.  Act No. 618 (1973) is the most recent general legislative enactment that dictates the form of government for the City of Montgomery and describes the powers vested in the Mayor and City Council.  Sections 3.07, 3.08, 3.10, 4.06, and 5.15 are controlling portions of Act No. 618 (1973) that relate to your opinion request.  Those subsections provide in pertinent part:


3.07.  Powers. . . . 


Without limitation of the foregoing, the council shall have power to:


(e)
Appoint the members of all boards, commissions or other bodies authorized hereunder or by law.


3.08.  Council not to interfere in appointment or removals. -- Neither the council nor any of its members shall direct or request the appointment of any person to, or his removal from, office or position by the mayor or by any of his subordinates, or in any manner take part in the appointment or removal of officers and employees in the administrative service of the city.  Except for the purpose of inquiry, the Council and its members shall deal with the administrative service solely through the mayor and neither the Council nor any member thereof shall give orders to any subordinates of the mayor, either publicly or privately.

* * * 


3.10.  Creation of new departments or offices; change of duties. -- The council by ordinance may create, change, and abolish offices, departments or agencies, other than the offices, departments and agencies established by this act.  The council by ordinance may assign additional functions or duties to offices, departments or agencies established by this act, but may not discontinue or assign to any other office, department or agency any function or duty assigned by this act to a particular office, department or agency.

* * *


4.06.  Powers and duties. -- The mayor shall be the head of the administrative branch of the city government.  He shall not sit with the council nor shall he have a vote in its proceedings and he shall have the power and duties herein conferred.  He shall be responsible for the proper administration of all affairs of the city and, subject to the provisions of any civil service or merit system law applicable to such city and except as otherwise provided herein, he shall have power and shall be required to:


(1)
Enforce all laws and ordinances.


(2)
Appoint and, when necessary for the good of the service, remove all officers and employees of the city except as otherwise provided by this act and except as he may authorize the head of a department or office to appoint and remove subordinates in such department or office. . . .


(3)
Exercise administrative supervision and control over all departments created by this act or by law or hereafter created by the council except those enumerated in items (a) to (e) inclusive of paragraph (2) of this section and except those otherwise given independent status under this act.


(4)
Keep the council fully advised as to the financial conditions and needs of the city; prepare and submit the budget annually to the council and be responsible for its administration after its adoption; prepare and submit, as of the end of the fiscal year, a complete report on the financial and administrative activities of the city for such year.

* * * 


5.15.  Additional appropriations. -- Appropriations in addition to those contained in the original general fund budget ordinance, may be made by the council by not less than five affirmative votes, but only on the recommendation of the mayor and only if the director of finance certifies in writing that there is available in the general fund a sum unencumbered and unappropriated sufficient to meet such appropriation.  Additional appropriations may be made by the council, by not less than five affirmative votes, from the funds of any utility for the operation of that utility, but only if the director of finance certifies in writing that there is available in the funds of the utility, a sum unencumbered and unappropriated sufficient to meet such appropriation.

1973 Ala. Acts No. 618, 887-88, 895-96, 902.  These sections of Act No. 618 provide that complete control of the appointment and removal of officers and employees of the city is vested in the Mayor, with the exception of those serving pursuant to subsections 4.06(2)(a) through (e) of the Act, not relevant to the present inquiry.  The power of the Mayor in this regard also extends (subject to the merit law applicable to the city) to the power of the Mayor to control the manner of supervision, duties, and compensation of any person serving in an administrative capacity.  (See 1973 Ala. Acts No. 618, § 3.08, last sentence; § 4.06(3) and § 4.06(8)).  It is important to note that the Legislature used the term “administrative” and not “executive.”


The nature of the position, as described in the City of Montgomery Resolution Nos. 175-2001 and 176-2001, and the recommended job description entitled “Administrative Secretary To The City Clerk/Council Secretary,” is administrative.  Act No. 618 provides in section 3.10 that the Council “may create, change, and abolish offices, departments, or agencies” or “assign additional functions or duties to offices, departments, or agencies.”  Id. at 888.  Accordingly, the Council has the power to create the office “Executive Aid to the Council.”  Section 3.10, however, does not grant the Council the power to appoint the persons to perform the duties to be performed by the offices, departments, or agencies.  This section allows the Council to determine the structure of the city government but does not give the Council the authority to determine who executes this structure.  The power to appoint was vested in the Mayor by section 3.08 and section 4.06(2).  Id. at 887-88 and 895-96.  Moreover, the Mayor has the power to appoint, supervise, and control the work of a person to serve (as proposed by the majority of the City Council) if a new department was created by the Council pursuant to section 4.06(3).  Further, with the exception of the officers and employees listed in section 4.06(2)(a) through (e), the Mayor has the power to appoint all other “officers and employees” and “fix the salaries or compensation” subject only “to the provisions of any civil service or merit law applicable to the city.”  Id. at 896 (see § 4.06(8)).


Act No. 618 (1973) also provides in section 5.15 that an additional appropriation not contained in the “original general funds budget” can be appropriated by the council “only on the recommendation of the mayor” and a corresponding certification from the finance director that “unencumbered and unappropriated” funds are available.  Id. at 902.  It does not appear that the Mayor has recommended an appropriation for this position or that funds for this position have been approved as part of the original general fund budget.  Resolution Nos. 175-2001 and 176-2001, passed by the City Council, have the effect of directing and requesting the appointment of a specific person to an administrative position in violation of section 3.08 and section 4.06(2)(3) of Act No. 618.


Even if the Mayor decided to appoint a person to serve in the administrative service of the city, as an Executive Aide to the Council, by independent contract, “the contract must be entered into and executed by the mayor” as provided by section 11-47-5 of the Code of Alabama. ALA. CODE § 11-47-5 (1992).  In accord, the Alabama Supreme Court has recognized that, pursuant to section 4.06(4) of Act No. 618, “[u]nder the form of the government established in Montgomery, the Mayor is responsible for the administration of the general budget and is authorized to make contracts on behalf of the City.”  Martin v. Reed, 480 So. 2d 1180, 1183 (Ala. 1985).


Moreover, the provisions of Act No. 2280 (1971), which established a countywide personnel system covering the city and county of Montgomery, applies to all “officers and employees” of the City of Montgomery with the exception of those specifically exempted
 in Section 3(b) and Section 4(a) through (h).  1971 Ala. Acts No. 2280, 3671.  Paragraph 2 of section 4(h) of Act No. 2280 specifically provides in pertinent part:


Offices, positions and employments not excepted above shall constitute the competitive or classified service of the county and affected municipalities.  It is intended hereby to include within the competitive or classified service all offices, positions, and employments in each such county and any such municipalities therein as these offices, positions and employment now exist, or as they may hereafter exist, the holders of which are paid, whether by salaries, wages and fees, in whole or in part from funds of any such county or municipality, or the holders of which receive their compensation from any elected official and perform duties pertaining to the office of such elected official or officer except those hereinabove numerated in this Section.

1971 Ala. Acts No. 2280, 3675.

Even though the proposed Executive Aide position would qualify as an employee given the parameters of the proposed business relationship, the above language dictates compliance with Act No. 2280 for the position, whether compensation is in the form
 of “salaries,” “wages,” or “fees.”  Id.  Clearly, the City Council in Resolution Nos. 175-2001 and 176-2001 characterizes the Executive Aide to the Council as a “position.”  Both Act Nos. 618 and 2280 proscribe that the parameters of a “position” with the City of Montgomery (excluding the specific exemptions) fit within their purview.

CONCLUSION


The Montgomery City Council may create the office of “Executive Aide to the Council,” but is prohibited from appointing or contracting with a person to serve in such position.  Pursuant to Act No. 618 (1973) and Act No. 2280 (1971) the City Council has the authority to appoint members of boards, commissions, or bodies according to section 3.07(e) of Act No. 618.  The proposed “Executive Aide to the Council” position is not an appointment to a board, commission, or body.  Since both subparts of your first question are answered in the negative, it is not necessary to respond to the second question.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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�The exemptions are not relevant to the Executive Aide to the Council position as proposed.





�The compensation provision for an officer of an entity is more commonly referred to a salary.  The compensation for an employee or hourly worker is commonly referred to as a wage.  The compensation for an independent contractor pursuant to contract is commonly referred to as a fee.





�This Office has reviewed a copy of a letter opinion supplied to Representative Holmes by the Legislative Reference Service.  Because the structure of the City of Montgomery is established by legislation other than that considered by the Supreme Court in City of Prichard v. Moulton, cited in the letter, this Office considers that case inapposite.





