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Honorable Jim Bennett

Secretary of State

P. O. Box 5616

Montgomery, Alabama  36103

Honorable David Parsons

Commissioner of Insurance

201 Monroe Street, Ste. 1700

Montgomery, Alabama  36130

Secretary of State – Insurance Department - Agent

The Alabama Department of Insurance acts as the agent for the Secretary of State for the purpose of performing the ministerial duties required of the Secretary of State under Amendment No. 473 and the Alabama Business Corporations Act.

Dear Mr. Bennett and Mr. Parsons:


This opinion of the Attorney General is issued in response to your request.

QUESTION


May the Secretary of State delegate to its appointed agent, the Department of Insurance, its ministerial task of receiving a foreign insurance company’s articles of incorporation for filing?

FACTS, LAW, AND ANALYSIS


Alabama law requires insurance companies to make certain filings and obtain certificates of authority with the Department of Insurance (“the Department”).  ALA. CODE § 27-3-1 (1998).  Alabama law also provides that “[n]o foreign corporation shall do any business in this state without . . . filing with the secretary of state a certified copy of its articles of incorporation.”  ALA. CONST. amend. 473.  The Alabama Business Cor​poration Act (the “Act”) provides that a “foreign corporation may not transact business in this State until it obtains a certificate of authority from the Secretary of State.”  ALA. CODE § 10-2B-15.01 (1999).  The Act, however, is not applicable to insurance companies to the extent it is “inconsistent with the other statutes of this state specifically applicable to such corporations.”  ALA. CODE § 10-2B-1.01 (1999).


In an attempt to promote the efficiency of government, for over nineteen years, the Secretary of State has refused to accept insurance companies’ filings made directly with the Secretary of State and, instead, because of the Department’s special expertise and extensive experience in the regulation of insurance, has instructed insurance companies to make filings only with the Department.  The Secretary of State and the Depart​ment agree that the Department acts as the Secretary of State’s agent for the purpose of accepting such filings and, when applicable, acting upon such filings.  Pursuant to this longstanding tradition, the Department accepts the foreign insurers’ articles of incorporation on behalf of the Secretary of State under Amendment No. 473.  Likewise, pursuant to this longstanding practice, the Department receives and rules upon insurance companies’ requests for certificates of authority to transact insurance in Alabama under section 27-3-1 of the Code of Alabama and, in the ministe​rial capacity as agent of the Secretary of State, pursuant to section 10-2B-15.01 of the Code.  Each item of information required in the application for a certificate of authority within the Act is subsumed within the appli​cation process under section 27-3-1 of the Code of Alabama.


Under well-settled Alabama law, a ministerial act is one that is clearly defined and involves no exercise of judgment and discretion.  Grider v. Talley, 77 Ala. 422 (1884); Lucas v. Belcher, 20 Ala. App. 507, 103 So. 909 (1925).  Ministerial acts of a governmental entity may be delegated to an agent, especially where, as here, the agent has special expertise and training in the area.  See, e.g., Birch v. Ward, 200 Ala. 118, 75 So. 566 (Ala. 1917).


Amendment No. 473 provides that “[n]o foreign corporation shall do any business in this state without . . . filing with the secretary of state a certified copy of its articles of incorporation.”  ALA. CONST. amend. 473.  On its face, Amendment No. 473 requires the mere filing of the arti​cles and provides no discretion for the Secretary of State to pass judgment on the articles.  The Legislature specifically describes the Secretary of State’s duty to receive documents, including articles of incorporation, as ministerial.  ALA. CODE § 10-2B-1.25 (Supp. 2001).  After examining the action required to be taken by the Secretary of State, this Office con​cludes that the actions required by Amendment No. 473 are ministerial.  The Secretary of State’s deference to the Department is a delegation of this ministerial duty to accept filings and issue certificates of authority.


In reaching the conclusion that the actions required by the Secretary of State are ministerial, this Office is cognizant that the obtaining of a certificate of authority from the Secretary of State is perfunctory.  Upon filing of articles of incorporation, payment of the filing fee and complet​ing a one-page application that sets forth basic information, such as the address of the principal place of business and the name of its registered agent, the certificate is granted without the exercise of discretion.  Once issued by the Secretary of State, the certificate of authority may be relied upon as conclusive evidence that the foreign corporation is authorized to transact business in Alabama.  ALA. CODE § 10-2B-1.28(c) (1999).  This does not alleviate foreign corporations from possible regulatory obliga​tions pertaining to their line of business or from other license, revenue, or legal obligations. 


It is my understanding that the filings that the Insurance Code requires to be made with the Department are more comprehensive than the filings required under the Act.  The filings mandated by the Insurance Code encompass and require the submission of all of the information required by the Act.


The Secretary of State’s issuance of a certificate of authority under the Act is an administrative function, granted solely upon the filing of requisite forms and fees.  The Secretary of State’s Office merely observes that the forms are completed.  This Office concludes that this is a ministe​rial act that the Secretary of State has delegated to the Department, which has the extensive expertise in insurance regulation and acts as his agent.

CONCLUSION


The Alabama Department of Insurance acts as the agent for the Sec​retary of State for the purpose of performing the ministerial duties required of the Secretary of State under Amendment No. 473 and the Alabama Business Corporations Act.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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