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Honorable Leslie M. Klasing

Attorney, Birmingham Board of

   Education

Gorham & Waldrep

Suite 700

2101 6th Avenue North

Birmingham, AL  35203

Public Purpose – Education, Boards of - Schools – School Lands –Leases - Jefferson County

A lease of real property by the Birmingham Board of Education must be for adequate consideration, even if the consideration is nonmonetary. The Board must determine the value of any nonmonetary consideration.

Dear L. M. Klasing:


This opinion of the Attorney General is issued in response to your request on behalf of the Birmingham Board of Education.

QUESTION


Would a long-term lease by the Birming​ham Board of Education of school property, which is currently not used by the Board, to the Young Men’s Christian Association of Birming​ham for $1 per year, through which various stu​dents of the Board and their families receive the benefit of a youth development center and through which the Board’s property is greatly improved, be valid under applicable laws?

FACTS AND ANALYSIS


Your opinion request states in part:


The Birmingham Board of Education has been approached by the Young Men’s Christian Association of Birmingham (the “YMCA”) regarding a potential 50-year lease of property owned by the Board which is no longer being used for school purposes.  This property includes the Phillips High School gymnasium and sur​rounding grounds.  The Board is not using  this property for any purpose at this time.  The rental price for this property would be $1.00 per year.


As background information, the entire Met​ropolitan Gardens area, located in downtown Birmingham, is the subject of a great deal of renovation and improvement. The YMCA is involved in this renovation and hopes to include the Phillips High School gymnasium and sur​rounding grounds on the block bordered by 7th and 8th Avenues and 24th and 25th Streets North in the areas to be improved.   The YMCA intends to invest approximately $2,650,000 to create a youth development center on the property owned by the Board.   The improvements involved in creating this youth development center include renovation of the gymnasium ($2,200,000), building a new outdoor pool ($350,000), building a new soccer field ($60,000), and building a new outdoor playground ($45,000).  Upon completion of the renovations, facilities similar to or including the following will be available for use by the Board and the community: classrooms, a multi-purpose room, computer room, arts and crafts room, music room, game room, fitness room, library and resources center, gymnasium, climbing wall/rope, grill/teaching kitchen, rest​rooms, and locker rooms.  The YMCA will have the responsibility of maintaining the site and facility.


The Board will have full access to the renovated facilities during the school day.  Students from the nearby Powell Elementary School will benefit from the use of the facilities for physical education classes and other related activities.  Board employees will benefit from the use of the facilities for staff development pur​poses. In addition, the Board will have access to the facilities on a negotiated basis on nights and weekends.


The improvements to the Phillips High School property will also bestow a great benefit upon the community, many of whom are students in the Birmingham public schools. The Metro​politan Gardens community will gain access to state-of-the-art recreational and developmental programs and will have access to safe and organized after-school activities for their chil​dren. 


Section 9-15-70, et seq., of the Code of Alabama generally requires that the State and its agencies submit the sale or lease of any real property to a competitive bid process.  ALA. CODE § 9-15-70 (Supp. 2000).  Sec​tion 9-15-82, however, provides, in pertinent part, that this article shall not apply to the sale or lease of any real property, or interest therein, by a county or municipal board of education.  ALA. CODE § 9-15-82 (Supp. 2000).  Therefore, this provision of Alabama law does not apply to the proposed lease between the Birmingham Board of Education and the YMCA.


Your opinion request states that the Board owns the real property that the YMCA wishes to lease.  Section 16-11-11 of the Code of Alabama provides that all property, real or otherwise, held or acquired for school purposes, is held in trust by a city board of education.  ALA. CODE § 16‑11-11 (1995).  Section 16-11-12 authorizes a city board of education to buy, sell, or otherwise contract and make agreements relative to real property. ALA. CODE § 16-11-12 (1995).  Therefore, a city board of edu​cation may lease real property that is not needed for school purposes.  The Board must receive fair and adequate consideration for the lease of real property.  See Opinion to Honorable Sydney S. Smith, Attorney, Phenix City Board of Education, dated November 25, 1986, A.G. No. 87-00055. 

The fair and adequate consideration required may be monetary or in the form of benefits to the Board. Opinion to Honorable W. Gregory Ward, Attorney, Chambers County Board of Education, dated January 10, 1995, A.G. No. 95-00085. Any nonmonetary benefit should relate to school purposes.  Id.  The Board should determine the value of any non​monetary benefits.  Id.    The question of the nonmonetary value flowing to the Board is a factual question to be determined by the Board, and the Board should determine the value of any nonmonetary consideration.  The nature and degree of the use for students and other members of the com​munity for recrea​tional and instructional purposes would be relevant in this analysis.  See Opinion to Honorable Fred K. Granade, Attorney, Baldwin County Board of Educa​tion, dated August 6, 2001, A.G. No. 2001-245.  While the above-cited opinions dealt with county boards of education, the same analysis would apply to a city board of education.


Any lease entered into by the Board should contain a broad indem​nity clause in which the YMCA agrees to indemnify the Board against any and all damages arising out of the use, occupancy, maintenance, manage​ment, operation, etc., of the property by the YMCA.  See Opinion to Dr. Mary Jane Caylor, Huntsville City Schools, dated February 27, 1985, A.G. No. 85-00229.  This is necessary to preclude the possibility of the Board’s being subjected to liability for damages for personal injury claims and/or civil rights actions.  See id. 

CONCLUSION


A lease of real property by the Birmingham Board of Education must be for adequate consideration, even if the consideration is nonmonetary.  The Board must determine the value of any nonmonetary consideration.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Terri Olive Tompkins of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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