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TO THE EXTENT THERE IS A CONFLICT, THIS OPINION HAS BEEN OVERRULED BY AN OPINION ISSUED TO HON. GAREY REYNOLDS, CLAY COUNTY BOARD OF EDUCATION, DATED OCTOBER 29, 2012, A.G. NO. 2013-008.

Honorable Tilman Parnell

Superintendent

Washington County Board of Education

P. O. Box 1359

Chatom, Alabama  36518

Education, Boards of - School Lands – Indians – Indian Affairs Commission – Real Property – Competitive Bid Law  - Sales

A transfer of real property by the Washington County Board of Education is not subject to the requirements of section 9-15-70, et seq., of the Code of Alabama.  Any such transfer must be for adequate consideration, even if the consideration is nonmonetary, and the Board must use the consideration for school purposes.

A transfer of real property by the Washington County Board of Education to the Alabama Indian Affairs Commission must be for adequate consideration, even if the consideration is nonmonetary, and the Board must use the consideration for school purposes.

Dear Superintendent Parnell:


This opinion of the Attorney General is issued in response to your request on behalf of the Washington County Board of Education.

QUESTION ONE


May the Washington County Board of Edu​cation donate 7.5 acres of land and buildings, formerly occupied by Reed’s Chapel Elementary School, directly to the MOWA Choctaw Indian Tribe?

FACTS AND ANALYSIS


Your opinion request provides:


Reed’s Chapel Church and School have been the gathering place for the MOWA Choctaw tribe since 1850.  Southern Baptist missionaries began Reed’s Chapel School as a mission of the Reed’s Chapel Baptist Church.  During the early 1940s, missionaries asked the public school board to assist with teachers and construct and maintain more buildings.  The Board agreed as long as the school deeded its five acres to the Board.  In the 1980s, the Reed’s Chapel Church sold the Board 2.5 more acres for the construc​tion of another building.  


MOWA Choctaws George and Van Reed were the original owners of the 7.5 acres on which the school now sits.   It has been passed down from generation to generation, by oral his​tory only, that the Choctaws agreed to turn Reed’s Chapel School into a public school if the government promised to give the land back in the event the school was closed.  


In 1998, the school was closed and has been determined financially unfeasible to be reopened.  The buildings are rapidly deteriorat​ing and becoming a physical and financial liabil​ity for the Washington County Board of Educa​tion.  The property could provide this Native American community a life-long opportunity to re-establish, enhance, and preserve their cultural and community identities through Indian educa​tion and Native American activities.  The younger people of the community could identify with their history and be encouraged by their elders who managed to get an education in spite of extreme adversity. 


Section 9-15-70, et seq., of the Code of Alabama requires generally that the State and its agencies sell or lease real property valued at more than $10,000 through a competitive bid process.  ALA. CODE §§ 9-15-70 to 9-15-84 (Supp. 2000).  Section 9-15-82 lists exceptions to the competi​tive bid requirement.  That section provides, in pertinent part, that the article in question shall not apply to the sale or lease of any real property, or any interest therein, by a county or municipal board of education.  ALA. CODE § 9-15-82 (Supp. 2000).  Thus, these sections do not apply to the transfer proposed by the Washington County Board of Education.


Section 16-8-40(a) of the Code of Alabama authorizes a county board of education to convey the title to real property it owns as long as the proceeds of the sale are applied to school purposes within the author​ity and jurisdiction of the school board.  Opinion to Honorable Roy W. Johnson, Speaker Pro Tem, dated February 8, 1985, A.G. No. 85-00199; opinion to Honorable Donald B. Sweeney, Attorney, dated February 11, 1981, A.G. No. 81-00240; 91 Op. Att’y Gen. 40 (1958).  The Board must receive fair and adequate consideration for the real property sold or leased by it, and the proceeds of the transaction must be used for school purposes.  See Opinion to Honorable Stanley E. Munsey, Attorney, Col​bert County Board of Education, dated April 10, 2000, A.G. No. 2000-122; opinion to W. Gregory Ward, Attorney, Chambers County Board of Education, dated January 10, 1995, A.G. No. 95-00085; opinion to Carl E. Johnson, Attorney, dated June 22, 1989, A.G. No. 89-00335; opinion to Honorable Roy W. Johnson, Speaker Pro Tem, House of Representatives, dated February 8, 1985, A.G. No. 85-00199. 


The fair and adequate consideration required may be monetary or in the form of benefits to the Board. Opinion to W. Gregory Ward, Attorney, Chambers County Board of Education, dated January 10, 1995, A.G. No. 95-00085. Any nonmonetary benefit should relate to school purposes.  Id.  The Board should determine the value of any nonmonetary benefits.  Id. A transfer without consideration would be proper only if the land has no value. Opinion to Honorable Stanley E. Munsey, Attorney, Colbert County Board of Education, dated April 10, 2000, A.G. No. 2000-122.  The parties involved, not this Office, should determine the value of nonmone​tary consideration.  The question of the nonmonetary value flowing to the Board is a factual question to be determined by the Board. The nature and degree of the use for students and other members of the tribe for recrea​tional and instructional purposes would be relevant in this analysis.  See Opinion to Fred K. Granade, Attorney, Baldwin County Board of Educa​tion, dated August 6, 2001, A.G. No. 2001-245.

CONCLUSION


A transfer of real property by the Washington County Board of Education is not subject to the requirements of section 9-15-70, et seq., of the Code of Alabama.  Any such transfer must be for adequate considera​tion, even if the consideration is nonmonetary, and the Board must use the consideration for school purposes.

QUESTION TWO


In the event this property cannot be donated directly to the MOWA Choctaw Indian Tribe, may the Washington County Board of Education donate this property to the Alabama Indian Affairs Commission?

FACTS AND ANALYSIS


An agency of the State may not receive property owned by a board of education without compensation.  See State v. Jefferson County Bd. of Educ., 282 Ala. 303, 211 So. 2d 146 (1968).  The Board must receive fair and adequate consideration even when the real property will be trans​ferred to another governmental entity.  Opinion to W. Gregory Ward, dated January 10, 1995, A.G. No. 95-00085. Therefore, if the Washington County Board of Education transfers the Reed’s Chapel School property to the Alabama Indian Affairs Commission, it must receive fair and adequate consideration. The fair and adequate consideration required may be monetary or in the form of benefits to the Board. Opinion to W. Gregory Ward, dated January 10, 1995, A.G. No. 95-00085. Any nonmonetary benefit should relate to school purposes.  Id.  The Board should determine the value of any nonmonetary benefits.  Id.  Any transaction between a county or municipal board of education and the State of Alabama shall have the approval of the governor, and written notice of the transaction shall be given to the Lands Division of the Department of Conservation and Natural Resources at least 30 days before the closing of the trans​action.  ALA. CODE § 9-15-82 (Supp. 2000).   

CONCLUSION


A transfer of real property by the Washington County Board of Education to the Alabama Indian Affairs Commission must be for ade​quate consideration, even if the consideration is nonmonetary, and the Board must use the consideration for school purposes.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Terri Olive Tompkins of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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