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Honorable Bill Fuller

Commissioner

Department of Human Resources

P.O. Box 304000

Montgomery, Alabama 36130-4000

Human Resources, Department of – Religious Purposes – Religious Organizations

To the same extent that the Lee County Department of Human Resources (DHR) has included printed materials from non-religious donors in envelopes containing vouchers issued to children as part of the “Clothe-a-Child-for-School” program, a church is entitled to have its printed materials included.

If the Lee County Department of Human Resources allows donors to include printed materials in the envelopes containing vouchers issued to children as part of the “Clothe-a-Child-for-School” program, DHR should expressly disclaim any endorsement of those private messages and explain its neutral policy of allowing all donors to include printed materials along with the vouchers.  This disclaimer should accompany all printed materials from private donors, not just religious materials.

Dear Commissioner Fuller:


This opinion of the Attorney General is issued in response to your request on behalf of the Department of Human Resources.

QUESTION 1

May DHR include religious material in envelopes containing financial assistance to needy children where the funding comes from a church that conditions the donation upon the inclusion of the religious material?

FACTS AND ANALYSIS

According to your letter, your questions are based on the following set of facts:

A Lee County church desires to make a $7500 contribution to the Lee County Department of Human Resources “Clothe-a-Child-for-School” program.  This sizable donation would help 75 children.  The church, however, wants to condition the donation upon the agency’s agreement to include in the envelope con​taining the vouchers issued to each child a religious pamphlet . . . .

Your letter states that you are “concerned [about] the promotion-of-religion question raised by this matter.”


In a recent opinion, this Office observed that the Supreme Court of the United States “has held that [a public] school[] must permit religious speech to the same extent that it permits other speech.”  Opinion to the Honorable Jack B. Venable, Member, House of Representatives, dated November 1, 2001, A.G. No. 2002-048 at 2 (citing Widmar v. Vincent, 454 U.S. 263 (1981)).  This “equal access” rationale applies equally to programs such as the Lee County Depart​ment of Human Resources “Clothe-a-Child-for-School” program.  Cf. Good News Club v. Milford Cent. Sch., 121 S. Ct. 2093 (2001) (extending equal access rationale to public elementary schools).  Although the forum for the speech at issue here is not a spatial or geographic one, the same principles apply.  See Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 830 (1995).  Thus, to the same extent that Lee County DHR has included printed materials from non-religious donors in envelopes containing the vouchers issued to each child, the Lee County church is entitled to have its printed materials included.

It should also be noted that the Supreme Court has held “that a significant factor in upholding governmental programs in the face of Establishment Clause attack is their neutrality towards religion.”  Id. at 839; see also Good News Club, 121 S. Ct. at 2104 (quoting Rosenberger).  In Rosenberger, the Court held that the “governmental program” at issue in that case was “neutral toward religion” in part because there was “no suggestion that the University created it to advance religion or adopted some ingenious device with the purpose of aiding a religious cause.”  515 U.S. at 840.  Thus, any policy that Lee County DHR follows with respect to including printed materials in envelopes containing vouchers should be neutral toward religion, and should be compatible with the so-called Lemon test:

First, the [governmental policy] must have a secular . . . purpose; second, its principal or primary effect must be one that neither advances nor inhibits religion; finally, the [policy] must not foster ‘an excessive gov​ernment entanglement with religion.’

Lemon v. Kurtzman, 403 U.S. 602, 612–13 (1971).


Your letter expressly mentions the passage of the Alabama Religious Freedom Amendment (RFA), amendment 622 of the Constitution of Alabama.  This Office concludes that the Alabama RFA does not alter the analysis above.  That amendment requires government to use the least restrictive means of fur​thering a compelling government interest in order to burden a person’s free exercise of religion under section 3 of article I of the Constitution of Alabama.  A policy regarding the inclusion of private printed materials in a state agency’s mail would not appear to implicate the free exercise of religion in any way, unless perhaps the policy expressly discriminated against religious expression.  Such discrimination is already forbidden by the “equal access” principle fol​lowed above, thus avoiding a violation of the Alabama RFA.

CONCLUSION

To the same extent that the Lee County Department of Human Resources has included printed materials from non-religious donors in envelopes contain​ing vouchers issued to children as part of the “Clothe-a-Child-for-School” pro​gram, a church is entitled to have its printed materials included.

QUESTION 2
Would identification of the donor on the relig​ious material sufficiently separate the agency action of providing services to children from the religious mate​rial promoting the donor’s particular religious beliefs?

FACTS AND ANALYSIS

Your second question is based on the same set of facts as your first ques​tion, but addresses the potential for unintended identification of DHR with the religious material in the voucher envelopes.  In a case addressing the display of a Jewish menorah in the Rotunda of the State Capitol of Georgia, the United States Court of Appeals for the Eleventh Circuit noted:  “To the extent that some members of the public may misperceive state endorsement of Chabad’s menorah, Georgia could simply meet its burden by explaining the nature of a public forum rather than by excluding all speech with potentially (but mistak​enly) suspect content. For example, Georgia could post signs disclaiming state endorsement of private speech in the Rotunda.”  Chabad-Lubavitch of Ga. v. Miller, 5 F.3d 1383, 1395 (11th Cir. 1993) (en banc) (citing County of Allegheny v. ACLU, 492 U.S. 573, 619 (1989) (opinion of Blackmun, J.)).


This Office concludes that identification of the donor on religious mate​rial would not sufficiently separate DHR from the donor’s message.  If Lee County DHR allows donors to include printed materials in the envelopes con​taining vouchers, DHR should expressly disclaim any endorsement of those pri​vate messages and explain its neutral policy of allowing all donors to include printed materials along with the vouchers.  To ensure neutrality, this disclaimer should accompany all printed materials from private donors, not just religious materials.  See Chabad-Lubavitch, 5 F.3d at 1395 n.18 (questioning disclaimers of only certain speech).

CONCLUSION

If the Lee County Department of Human Resources allows donors to include printed materials in the envelopes containing vouchers issued to chil​dren as part of the “Clothe-a-Child-for-School” program, DHR should expressly disclaim any endorsement of those private messages and explain its neutral pol​icy of allowing all donors to include printed materials along with the vouchers.  This disclaimer should accompany all printed materials from private donors, not just religious materials.

I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Charles Campbell of my staff.
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BILL PRYOR







Attorney General








By:
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Chief, Opinions Division
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