November 27, 2001


Honorable Gary C. Sherrer

Houston County Attorney

112 West Troy Street

Dothan, Alabama 36302-0666

Competitive Bid Law - Bidder Preference – Houston County

Under the facts presented, the Houston County Commission may apply the three percent bidder preference allowed by section 41-16-50(a) of the State Competitive Bid Law to bidders who maintain one or more stores in the county and are licensed to do business in the county.

Dear Mr. Sherrer:

This opinion of the Attorney General is issued in response to your request on behalf of the Houston County Commission.

QUESTION

Does a vendor qualify as a bidder having a place of business within Houston County for pur​poses of the application of the three percent resi​dent responsible bidder preference provision of section 41-16-50(a) of the Code of Alabama, even if the vendor's principal place of business, place of incorporation, and home offices are not located in Houston County, but who does own and/or operate a local and duly licensed service station and/or convenience store within Houston County?

FACTS AND ANALYSIS

You indicate that there are several vendors of petroleum products who have their home offices and principal places of business in Houston County.  Some petroleum product vendors’ principal offices are located in other counties or other states, but they have one or more stores and serv​ice stations located within Houston County and have a business license to sell petroleum products in Houston County.  The local preference zone for the Houston County Commission consists of the legal boundaries of Houston County, Alabama.

The State Competitive Bid Law is applicable to counties, unless otherwise excluded, when expenditures exceed $7500.  See ALA. CODE §§ 41-16-50 to 41-16-63 (2000).  Section 41-16-50(a) of the Code pro​vides, in part, that:

Prior to advertising for bids for an item of per​sonal property, where the county, a municipality, or an instrumentality thereof is the awarding authority, the awarding authority may establish a local preference zone consisting of either the legal boundaries or jurisdiction of the awarding authority, or the boundaries of the county in which the awarding authority is located, or the boundaries of the Standard Metropolitan Statisti​cal Area (SMSA) in which the awarding authority is located.  If no such action is taken by the awarding authority, the boundaries of the local preference zone shall be deemed to be the same as the legal boundaries or jurisdiction of the awarding authority.  In the event a bid is received for an item of personal property to be purchased or contracted for from a person, firm, or corporation deemed to be a responsible bidder, having a place of business within the local pref​erence zone where the county, a municipality, or an instrumentality thereof is the awarding authority, and the bid is no more than three per​cent greater than the bid of the lowest responsi​ble bidder, the awarding authority may award the contract to the resident responsible bidder. . . .

ALA. CODE § 41-16-50(a) (2000).

Section 41-16-50(a) of the Code of Alabama provides that a three percent preference may be given on the purchase of personal property to a resident responsible bidder.  The term "resident responsible bidder" has been defined by this Office as "a person, firm, or corporation deemed to be a responsible bidder, having a place of business within the county where the awarding authority is the county or an instrumentality thereof."   See 132 Op. Att’y Gen. 17 (1968); 144 Op. Att’y Gen. 31 (1971).  In Tin Man Roofing Co., Inc. v. Birmingham Bd. of Educ., 536 So. 2d 1383 (Ala. 1988), the Supreme Court of Alabama concluded that an item of personal property within the proviso of section 41-16-50(a) "is a single specified article of movable, animate or inanimate, property, merchandise, supplies, raw materials, furnished goods, or wares, or group of such articles speci​fied separately."  Id. at 1385.

The Office of the Attorney General issued an opinion to the Honor​able Charlie D. Waldrep, Attorney for the Water Works and Sewer Board of the City of Birmingham, dated December 13, 1991, A. G. No. 92-00076, in which it was opined that, "[i]n determining whether a bidder is entitled to the 3% preference for purchase of personal property as a 'resi​dent,' the Board may determine if a particular place of business was opened solely for the purpose of obtaining a preference, but may not in making such a determination use criteria which unfairly favor any cate​gory of business such as, for example, large business versus smaller busi​ness."  Id. at 4.  This Office concluded in an opinion to Honorable Jack Floyd, Attorney for Etowah County, dated January 31, 1979, A. G. No. 79-00052, that a place of business within a county constitutes a resident responsible bidder.


The language of section 41-16-50(a) of the Code of Alabama is clear and allows for a three percent bid award preference when the bidder has "a place of business within a local preference zone," and the bid is no more than three percent greater than the bid of the lowest responsible bid​der.  Where the words of a statute are plain, there is no room for con​struction, and if the language is clear, it is conclusive.  Hodgson v. Mauldin, 344 F. Supp. 302 (1972); Brennan v. Mauldin, 478 F. 2d 702 (1973); Alabama Indus. Bank v. State ex rel. Avinger, 286 Ala. 59, 237 So. 2d 108 (1970).  The vendors, while not maintaining their principal office in Houston County, maintain a duly licensed business in Houston County, and their presence is not solely for the purpose of obtaining a preference.  Under the circumstances presented, these businesses should be classified as a place of "business within the local preference zone," and the commission may apply the three percent preference rule as specified by statute.

CONCLUSION

Under the facts presented, the Houston County Commission may apply the three percent bidder preference allowed by section 41-16-50(a) of the State Competitive Bid Law to bidders who maintain one or more stores in the county and are licensed to do business in the county.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Aaron W. Nelson, Legal Division, Department of Examiners of Public Accounts.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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