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Honorable Jimmy L. Nunn

City Attorney

City of Selma

Post Office Box 450

Selma, Alabama  36702-0450

Personnel Boards- Police Chiefs- Municipalities- Due Process - Dallas County

The Selma police chief must be afforded the due process rights of Selma classified employees.  

If a city employee meets the definition of a law enforcement officer as set forth in Act No. 2001-463, the City of Selma must afford him the same due process rights as a classified employee.  

This does not mean that every unclassified city employee must be afforded due process rights.  

Act No. 2001-463 applies only to those persons meeting the law enforcement officer definition set forth in the Act.  

The City of Selma is not required to implement a due process procedure for its other unclassified employees.

Dear Mr. Nunn:


This opinion of the Attorney General is issued in response to your request on behalf of the Selma City Council.

QUESTIONS


What are the requirements of Act No. 2001-463?


Does the act only apply to Alabama peace officers?


Must the City of Selma implement a due process procedure for all unclassified employ​ees including department heads, the fire chief, the chief of police, and such administrative assistants appointed by the mayor or council?


Would the Attorney General suggest that the City of Selma adopt such procedures for all employees even if it is not required?


What is the best way to implement a due process procedure if the City of Selma is required to implement a due process procedure?

FACTS AND ANALYSIS


The City of Selma adopted an ordinance in 1977 establishing a personnel system for the city employees.  Rule 8 of the personnel rules addresses disciplinary actions and appeals and states in pertinent part:

A permanent employee may be dismissed, demoted or suspended for cause or for any reason deemed to be in the best interest of the public service and shall have the right of appeal as set forth in the following provisions.

* * *

An employee desiring to appeal shall within ten (10) calendar days after notice thereof, file with the Director, in duplicate, a written answer to the charges and request a hearing.

* * *

The board shall order a public hearing of such charge.

Personnel Rules for the Classified Service of the City of Selma, Alabama (1977).  The personnel rules apply to classified service employees only.


On March 23, 1981, the city council adopted a revised personnel ordinance for the classified employees in the municipality.  This ordi​nance states:

The classified service shall include all employ​ees serving in continuing positions in the Municipality except the following:


(a)  Members of the Municipal governing body and other elected officials;


(b)  Members of appointed boards and commissions, Municipal Judges, and Municipal Attorneys;


(c)  Persons employed to work less than full time;


(d)  All department heads, the Fire Chief, the Police Chief and such administrative assis​tants as may be appointed from time to time by the Mayor or City Council;


(e)  Volunteer personnel who receive no regular compensation from the municipality;


(f)  Temporary positions scheduled for less than one (1) year’s duration unless specifi​cally covered by the action of the Mayor and Municipal Council;


(g)  Persons performing work under con​tract for the municipality who are not carried on the payroll as employees.


Nothing contained herein shall be con​strued as precluding the Mayor and Municipal Council from filling any excepted positions in the manner in which positions in the classified service are filled.

Selma, Ala., City Ordinance 81-02, Sect. 2 (1981).  Under the new ordi​nance, city department heads, including a police chief, are unclassified employees and not entitled to an appeal hearing.


The Alabama Legislature enacted Act No. 2001-463, and it became law on July 15, 2001.  The act provides:

Section 1.   Every municipality shall pro​vide a predisciplinary hearing prior to the sus​pension or termination of its law enforcement officers, provided nothing herein shall preclude a municipality from placing a law enforcement officer on leave with pay until the person or body holding the hearing has made its decision in the matter.  Every municipality shall estab​lish written due process procedures applicable to the predisciplinary hearing.  At a minimum, this due process shall consist of written notice to the officer of the reasons for the termination or suspension.  This notice shall be issued by the person or persons with authority to suspend or terminate the law enforcement officer.  The notice shall inform the officer that he or she has 10 days to request, in writing, a hearing before the person or persons with authority to suspend or terminate.  If the officer fails to request the hearing within 10 days from receiving the notice, the right to any hearing shall be deemed waived.  The hearing shall be conducted by an impartial officer or body with authority to sus​pend or terminate the law enforcement officer.  If the hearing is before the municipal governing body, the hearing may be conducted in an executive session, provided that any vote for or against suspension or termination shall occur in an open session.

* * *

This act shall not apply to any municipality with an established due process procedure for law enforcement officers on the effective date of this act so long as the municipality continues to have a due process procedure in full force and effect.

2001 Ala. Acts No. 2001-463.


This act applies to all officials who are certified by the Alabama Peace Officers Standards and Training Commission who have the authority to make arrests and are employed by any municipality in the state as permanent and regular employees with law enforcement duties, including police chiefs and deputy police chiefs.  As used in the act, the term “law enforcement officer” does not include any person elected by popular vote, any person who is serving a probationary period of employment, or any person whose term of office has expired.  2001 Ala. Acts No. 2001-463.  Section 2 of the act specifically includes police chiefs and deputy police chiefs.


To the extent that the City of Selma has an established due process procedure for its law enforcement officers, this act does not apply.  The city may continue its due process procedure that has been in effect, but if the city fails to continue its due process procedure for its law enforcement officers, this act shall apply, and the city would be required to institute a due process procedure that comports with the requirements of the act.


In the instant case, Act No. 2001-463 requires police chiefs to be afforded due process right, and the Selma city ordinance specifies that police chiefs are considered unclassified employees and not afforded the right to due process.  When local and general law conflicts, general law controls.  See Crandall v. City of Birmingham, 442 So. 2d 77, 80 (Ala. 1983).  To the extent that the Selma ordinance varies from the act, the act controls.

CONCLUSION


The Selma police chief must be afforded the due process rights of Selma classified employees.  If a city employee meets the definition of a law enforcement officer as set forth in Act No. 2001-463, the City of Selma must afford him the same due process rights as a classified employee.  This does not mean that every unclassified city employee must be afforded due process rights.  The act applies only to those per​sons meeting the law enforcement officer definition set forth in the act.  The City of Selma is not required to implement a due process procedure for its other unclassified employees.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Rebecca Griffin of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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