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ACT NO. 2000-370 DID PASS, BUT THAT FACT DOES NOT AFFECT THE CONCLUSION OF THIS OPINION

Honorable John Hollis Jackson, Jr.
Attorney, Chilton County Commission
P. O. Box 1948
Clanton, Alabama  35046

County Commissions - Legislation

If the Chilton County Fire Association and Chilton County Commission want to direct how the tax monies should be disbursed to the fire departments, new legislation should be proposed and, once enacted by the Legislature, submitted for approval in a local election.

If the Legislature enacts a new act, the act can only become a constitutional amendment if approved by the local electorate pursuant to an election in accordance with Amendment No. 555 to the Constitution of Alabama.

Dear Mr. Jackson:


This opinion of the Attorney General is issued in response to your request on behalf of the Chilton County Commission.

QUESTION


Since Act No. 2000-370, after its passage by the Legislature, was conditioned on approval by the electorate of Chilton County, may it be amended by the Legislature without also being subject to the amendment being approved by the electorate of Chilton County?

FACTS AND ANALYSIS


On May 4, 2000, the Alabama Legislature enacted Act No. 2000-370.  This act proposed a constitutional amendment to the Constitution of Alabama pursuant to an election held in accordance with Amendment No. 555 to the Constitution of Alabama.  The voters of Chilton County did not approve the proposed amendment to the Constitution in the November 2000 general election.  Act No. 2000-370, in pertinent part, reads:


The proceeds of the tax shall be distributed to the Chilton County Commission to be distrib​uted by the commission, in equal shares, to all of the rural fire departments in the county that have and maintain an Insurance Service Office (ISO) Public Protection Classification of 9 or lower and that protects areas outside the incorporated municipalities of Chilton County.

2000 Ala. Acts No. 2000-370, 583, 584.


The plain meaning of the Act is that, at the time of distribution, the county commission must distribute the proceeds of the tax in equal shares to all rural fire departments that maintain an ISO Public Protection Clas​sification of 9 or lower and that protect areas outside the incorporated municipalities of Chilton County.  Opinion to Honorable John Hollis Jackson Jr., Attorney, Chilton County Commission, dated May 15, 2001, A.G. No. 2001-184.


The Chilton County Fire Association, an organization including all county fire departments, has been discussing a possible amendment to the act with the Chilton County Commission.  The amendment would provide for a different allocation of funds provided to the fire departments.  The Chilton County Commission has requested an opinion from this office as to whether this amendment to Act No. 2000-370 would require approval from the Chilton County electorate or whether the Legislature alone could pass the amendment.


The Alabama Supreme Court, in Gafford v. Pemberton, stated:


The Legislature can only propose a con​stitutional amendment; it cannot enact one.  Con​stitution 1901, Art. XVIII, §§284 through 287, as amended.  The legislative procedure for propos​ing constitutional amendments is specifically provided for in Article XVIII of the Constitution and not in Article IV relating to the Legislature.  Only upon an affirmative vote of a majority of our citizens at a state-wide election can our basic law be amended; a constitutional amendment, until subsequently changed by the same process, permanently controls the matters provided for therein.  Provisions of the Constitution are of a higher order of law than statutes.  Constitutional provisions are more basic and permanent than statutes.  The Legislature acting in its plenary power can adopt or amend a statute by majority vote of both houses, and upon approval by the governor, it becomes law.

Gafford v. Pemberton, 409 So. 2d 1367, 1373-74 (Ala. 1982) (emphasis added).


The proposed constitutional amendment in Act No. 2000-370 was not approved by the voters of Chilton County and that Act is considered dead legislation.  If the Chilton County Fire Association and Chilton County Commission want to direct how the tax monies should be dis​bursed to the fire departments, new legislation should be proposed and, once enacted by the Legislature, submitted for approval in a local elec​tion.  The Legislature may only propose constitutional amendments.  After the Legislature enacts the legislation proposing the constitutional amend​ment, the local electorate must approve the proposed amendment.

CONCLUSION


If the Chilton County Fire Association and the Chilton County Commission want to direct how tax monies are disbursed to the fire departments, they should propose a new act in the Legislature.  If the Legislature enacts a new act, the act can only become a constitutional amendment if approved by the local electorate pursuant to an election in accordance with Amendment No. 555 to the Alabama Constitution.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Rebecca Griffin of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/RCG
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