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Honorable Riley Boykin Smith

Commissioner

Department of Conservation and

   Natural Resources

64 North Union Street, Suite 468

Montgomery, Alabama  36130-1450
Conservation Department - State Parks - Capital Outlay - Maintenance

The Conservation Department is permitted certain expenditures for maintenance of the state parks system under section 40-23-35 of the Code of Alabama including, but not limited to, the following expenditures:

1. Grounds, facilities, equipment, maintenance expenses;

2. Janitorial expenses;

3. Payments to utilities;

4. Transportation operational costs;

5. Linen service;

6. Supplies, materials, and miscellaneous operating expenses; and

7. October 1, 2002, and after -Salaries of law enforcement, park workers, resort workers, and other park staff.

Dear Mr. Smith:


This opinion of the Attorney General is issued in response to your request on behalf of the Department of Conservation and Natural Resources.

QUESTION


What expenditures are allowable under section 40-23-35 of the Code of Alabama for maintenance of the state parks system?

FACTS AND ANALYSIS


You have asked whether the following expenses are permitted expenditures for maintenance of the state parks system under section 40‑23-35 of the Code.  These expenses include, but are not limited to, the following expenditures:

1.  Grounds, facilities, equipment maintenance expenses;

2. Janitorial expenses;

3. Payments to utilities;

4. Transportation operational costs;

5. Linen service;

6. Supplies, materials, and miscellaneous operating expenses; and

7. Salaries of law enforcement, park workers, resort workers, and other park staff.


In cases in which legislative enactments are interpreted, the fore​most consideration is to ascertain and effectuate the intent of the Legis​lature as expressed in the statute.  In arriving at a determination of legis​lative intent, the entire act must be examined and construed as a whole, and, if possible, every word given effect.  Tillman v. Sibbles, 341 So. 2d 686 (Ala. 1977).  A basic principle of statutory construction is that it will be presumed that every word, sentence, or provision of a statute has meaning and effect.  Ex parte Children’s Hosp. of Alabama, 721 So. 2d 184 (Ala. Civ. App. 1998).


To answer your question, it is necessary to look at the purpose and history of section 40-23-35 as it relates to the Department of Conservation and Natural Resources and its state parks system.  This Code section gen​erally provides for the disposition of revenues derived from sales tax collections.  In Act No. 96-785, the Legislature amended sections 40-23-35 and 40-23-36, for the purposes stated in the preamble to the Act:


To limit the amount of sales tax discount that may be allowed per license holder; and to distribute the additional sales tax revenue gener​ated beginning June 1, 1996, until September 30, 2002, to the Department of Conservation and Natural Resources for capital outlay for the state parks, public historic sites, and public historical parks. . . .  Beginning October 1, 2002, $5,000,000.00 of the additional revenue gener​ated annually will be distributed to the Depart​ment of Conservation and Natural Resources for capital outlay, repairs, maintenance and additions to state parks and the remainder shall be credited to the State General Fund.  To make an appro​priation to the Department of Conservation and Natural Resources for FY 1995-96 and FY 1996-97 for Capital Outlay for state parks.

1996 Ala. Acts No. 96-785, 1459.


Under Act No. 96-785, section 40-23-35(b)(3) distributed the sales tax discount proceeds to the Department of Conservation and Natural Resources, in pertinent part, as follows:


Beginning June 1, 1996, until September 30, 2002, to the Department of Conservation and Natural Resources for capital outlay for repairs, beautification, renovation, alteration, and addi​tions to state parks only and not for use by the Department of Conservation and Natural Resources for personnel or administrative use, the sum equal to the increase in receipts accruing to the State of Alabama due to the cap on dis​counts per license holder. . . .

1996 Ala. Acts No. 96-785, 1460.


Furthermore, under Act No. 96-785, section 40-23-35(b)(4)(a) stated as follows:


Beginning October 1, 2002, to the Depart​ment of Conservation and Natural Resources for capital outlay, repairs and maintenance of state parks only, the sum of five million dollars annu​ally from the increase in receipts accruing to the state of Alabama due to the cap on discounts per license holder. . . .

ALA. CODE § 40-23-35(b)(4)(a) (1998).


In Act No. 96-785, the Legislature clearly intended to restrict the use of sales tax discount proceeds for capital outlay purposes only until October 1, 2002, at which time the Department of Conservation could use these monies for not only capital outlay, but also for repairs and mainte​nance of state parks.


In Act No. 2000-731, the State Legislature again amended these Code sections in a very significant way as it relates to your question.  In Section 1 of Act No. 2000-731, the Legislature found:

[I]t is necessary, desirable, and in the public interest that facilities within the Department of Conservation and Natural Resources and the state parks system . . . be improved and maintained.  It is the intention of the Legislature by the passage of this Act to provide funding for the acquisition, provision, construction, improvement, renova​tion, equipping, and maintenance of Department of Conservation and Natural Resources state parks and park facilities. . . .

2000 Ala. Acts No. 2000-731, 1578, 1579.  Significantly, this expression of legislative intent does not mention the term “capital outlay.”


Black’s Law Dictionary defines “capital outlay” as “[m]oney expended in acquiring, equipping, and promoting a business.” Black’s Law Dictionary 202 (7th ed. 1999).  This same dictionary defines “mainte​nance” as “[t]he care and work put into property to keep it operating and productive; general repair and upkeep.”  Id. at 965.  See Opinion of the Justices, 672 So. 2d 1294, 1297-98 (Ala. 1996).  See also Ex parte Kim​berly-Clark Corp. v. Kimberley-Clark Corp., 503 So. 2d 304, 307 (Ala. 1987).


The 2000 Act amended section 40-23-35(b)(3) as follows:


Beginning June 1, 2000, to the Department of Conservation and Natural Resources for capi​tal outlay for acquisition of land contiguous to existing state parks and land acquired for lakes and or water reservoirs, provision, construction, improvement, renovation, equipping and mainte​nance of the state parks system only and not for personnel or administrative use, the sum equal to the increase in receipts accruing to the State of Alabama due to the cap on discounts per license holder. . . .

2000 Ala. Acts No. 2000-785, 1578, 1580.


In In re Opinion of the Justices, 252 Ala. 194, 41 So. 2d 559 (Ala. 1949), the Governor of Alabama requested an opinion from the Alabama Supreme Court concerning the interpretation of the provisions of a con​stitutional amendment that were similar to the above Code sections.  The amendment provided for the imposition of an ad valorem tax in certain Alabama counties, the proceeds of which were to be “used solely for acquiring, by purchase, lease, or otherwise, constructing, operating, equipping, or maintaining county hospitals, or other public hospitals, non-profit hospitals and public health facilities.”  41 So. 2d at 563.


The court held that, in interpreting statutes and constitutional amendments, it is the intent of the writing that “is the substance, and the verbiage is mere form, and the courts are at liberty in ascertaining the intent to hold that the disjunctive conjunction ‘or’ and the conjunctive conjunction ‘and’, sometimes carelessly used, are interchangeable to dis​cover the intent of the writing.”  Id. at 563.  The court held that it was permissible for the tax proceeds to be applied “for any or all of such [enumerated] purposes as the county governing body may from time to time deem in the public interest.”  Id. at 561-63.  Moreover, the court also held that it was permissible for any surplus tax proceeds remaining after the construction and equipping of a county hospital to be used for “the operation and maintenance thereof.” Id.


Based on this case, the expression of legislative intent in Section 1 of the 2000 Act and from the noted changes in the Code sections, it is the opinion of this Office that the State Legislature intended for the sales tax discount monies to be used not only for capital outlay for acquisition of land, provision, construction, improvement, renovation, and equipping of state parks, but also for the maintenance of the state parks system, and that all expenditures of repair and upkeep designed to keep the state parks system “operating and productive” are allowable.  No sales tax or dis​count monies may be expended for those salaries for park system employ​ees until October 1, 2002, and after.

CONCLUSION


The Conservation Department is permitted certain expenditures for maintenance of the state parks system under section 40-23-35 of the Code of Alabama including, but not limited to, the following expenditures:

1. Grounds, facilities, equipment maintenance expenses;

2. Janitorial expenses;

3. Payments to utilities;

4. Transportation operational costs;

5. Linen service;

6. Supplies, materials, and miscellaneous operating expenses; and

7. October 1, 2002, and after - Salaries of law enforcement, park workers, resort workers, and other park staff.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Rebecca Griffin of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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