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Honorable Fred K. Granade, Attorney

Baldwin County Board of Education

Post Office Drawer 1509

Bay Minette, Alabama 36507

Education, Boards of – Energy Conservation – Contracts – Guaranteed Energy Cost Savings Act - Baldwin County

If the Baldwin County Board of Education contracts for a “comprehensive energy-saving plan” under which they rely on the contractor's expertise, and turns over to the contractor the job of making and keeping the Board's facilities heating and air-conditioning efficient, and if the purchases are part of a comprehensive energy cost savings proposal and the amount spent on the energy cost savings measures recommended in the proposal do not exceed the amount of energy or operational cost savings, or both, within a ten-year period from the date installation is complete, these purchases may be made without competitive bidding.

Dear Mr. Granade:


This opinion of the Attorney General is issued in response to your request on behalf of the Baldwin County Board of Education.

QUESTION


Whether the Baldwin County Board of Education must bid the part of an energy cost savings proposal concerning:  (1) the replace​ment, purchase, and installation of new lighting; (2) equipment to conserve water use; and (3) the HVAC unit portion of the guaranteed energy cost savings contract.

FACTS AND ANALYSIS


In your letter of request, you provide the following facts:


The Baldwin County Board of Education (“the Board”), as an agency of the State of Ala​bama, is discussing a guaranteed energy cost savings contract pursuant to section 41-16-141, et seq., of the Code of Alabama.  The guaranteed energy cost savings contract proposal includes replacement, purchase, and installation of new lighting in schools, toilets, faucets, and other equipment to conserve water use in schools and HVAC units in schools.  The proposal also includes energy engineering and management and verification services and, as part of those serv​ices, the purchase and installation of an energy management conservation system.


It appears under present Alabama law that the energy engineering and management and veri​fication, together with the energy management control systems, are clearly part of the engi​neering portion of a comprehensive energy cost saving proposal and fall outside the requirements of the public bid law.


The remaining part of the energy cost sav​ings proposal . . . constitutes approximately sixty-seven percent of the total cost of the pro​posal.


The “Guaranteed Energy Cost Savings Act” became law on May 6, 1998, and is codified at section 41-16-141, et seq., of the Code of Ala​bama.  Section 41-16-142(a) states:


A governmental unit may enter into a guar​anteed energy cost savings contract in order to reduce energy consumption or operating costs of gov​ernment facilities in accordance with this act.

ALA. CODE § 41-16-142 (2000).


Section 41-16-143(a) reads as follows:


After reviewing the proposals, the govern​mental unit may enter into a guaranteed energy cost savings contract with a qualified provider if it finds that the amount it would spend on the energy cost savings measures recommended in the proposal would not exceed the amount of energy or operational cost savings, or both, within a 10-year period from the date installa​tion is complete, if the recommendations in the proposal are followed. . . .
ALA. CODE § 41-16-143 (2000) (emphasis added).


This Office has previously opined on the proper application of Anderson v. Fayette County Board of Education:


In Anderson, in holding that the contract was exempt from the Competitive Bid Law, the Supreme Court of Alabama concluded that Trane’s “person​ality” was a major part of the contract, stating:  “The language of the PACT, as quoted above, details not just physical labor but also vari​ous activities designed to achieve one particular goal that would require a ‘high degree’ of pro​fes​sional skill where the personality of [Trane] would play a decisive part. ALA. CODE § 41-16-51(a)(3).”  738 So. 2d at 858.  The court, after listing the activities Trane would undertake through its professional staff, concluded that the Board pur​chased more than just equipment.  Rather, the Board purchased what its members claimed in depo​sition to have pur​chased: a “comprehensive energy-saving plan” under which they would rely on Trane's expertise and would turn over to Trane the job of making and keeping the Board's facilities heating and air-conditioning efficient.  Id.  

*  *  *

The wording of the competitive bid statute and the decision of the Alabama Supreme Court in Anderson compel this Office to conclude that the proposed contract is exempt from the Com​peti​tive Bid Law.  Awarding authorities should be mindful that the Competitive Bid Law serves two equally valid purposes: to obtain the best equip​ment or services for the state at the lowest price and to protect and preserve the integrity of the purchasing process. Whether the Competitive Bid Law is applicable or not, an agency may utilize the competitive bid process to award a contract if the process will achieve the best product at the lowest price.

Attorney General’s Opinion to Honorable Michael W. Haley, Commis​sioner, Alabama Department of Corrections, dated February 1, 2001, A.G. No. 2001-089.
CONCLUSION


If the Board contracts for a “comprehensive energy-saving plan” under which they rely on the contractor's expertise, and turns over to the contractor the job of making and keeping the Board's facilities heating and air-conditioning efficient, and if the purchases are part of a compre​hensive energy cost savings proposal and the amount spent on the energy cost savings measures recommended in the proposal do not exceed the amount of energy or operational cost savings, or both, within a ten-year period from the date installation is complete, these purchases may be made without competitive bidding.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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