November 2, 2001


Honorable Barry D. Vaughn

Talladega County Attorney

Post Office Box 2129

Sylacauga, Alabama 35150-2126

Competitive Bid Law – Public Works Law - Counties - County Commissions - Easements - Right-of-Way - Talladega County

Under the facts presented, the costs expended by the county in acquiring easements from private landowners for a water pipeline to deliver water to plant sites are not subject to either the Competitive Bid Law or the Public Works Law.  The intake facility improvements or the construction of water transportation facilities to be used for purposes of furnishing raw untreated water to customers are not subject to the State Competitive Bid Law or the Public Works Law.

Dear Mr. Vaughn:

This opinion of the Attorney General is issued in response to your request on behalf of the Talladega County Commission.

QUESTION

Whether either the provisions of section 41-16-50, et seq., of the Code of Alabama gov​erning bidding in public contracts or the provi​sions of sections 39-2-1, et seq., of the Code governing the letting, execution, and administra​tion of public improvements contracted by public agencies generally, apply to Talladega County's acquisition of easements of right-of-way, the improvement of water intake facilities, or the construction of water transportation facilities (i.e., a water pipeline) to be used for purposes of furnishing raw (i.e., untreated) water to two customers for industrial use (and, possibly, for furnishing water to additional customers in the future).

FACTS AND ANALYSIS

The Competitive Bid Law is codified at section 41-16-50, et seq., of the Code of Alabama.  Section 41-16-50, et seq., is applicable to counties.  Section 41-16-50(a) provides, in part, that:

With the exception of contracts for public works whose competitive bidding requirements are governed exclusively by Title 39, all expen​diture of funds of whatever nature for labor, services, work, or for the purchase of materials, equipment, supplies, or other personal property involving seven thousand five hundred dollars ($7,500) or more, and the lease of materials, equipment, supplies, or other personal property where the lessee is, or becomes legally and con​tractually, bound under the terms of the lease, to pay a total amount of seven thousand five hun​dred dollars ($7,500) or more, made by or on behalf of . . . the county commissions . . . and the governing boards of instrumentalities of counties . . . except as hereinafter provided, shall be made under contractual agreement entered into by free and open competitive bidding, on sealed bids, to the lowest responsible bidder. . . .

ALA. CODE § 41-16-50(a) (2000).  Section 41-16-50(b) of the Code pro​vides that the governing bodies of two or more counties may provide, by joint agreement, for the purchase of labor, services, or work, or for the purchase or lease of materials, equipment, supplies, or other personal property for use by their respective agencies.

The Public Works Law is found at section 39-2-1, et seq. of the Code of Alabama.  Section 39-2-1(1) defines “awarding authority” as:

Any governmental board, commission, agency, body, authority, instrumentality, depart​ment, or subdivision of the state, its counties and municipalities. . . .

ALA. CODE § 39-2-1(1) (Supp. 2000).

Section 39-2-1(5) defines “public works” as:

The construction, repair, renovation, or maintenance of public buildings, structures, sew​ers, waterworks, roads, bridges, docks, under​passes, and viaducts as well as any other improvement to be constructed, repaired, reno​vated, or maintained on public property and to be paid, in whole or in part, with public funds or with financing to be retired with public funds in the form of lease payments or otherwise.

ALA. CODE § 39-2-1(5) (Supp. 2000).

Section 39-2-2 of the Code of Alabama provides that, before enter​ing into any contract for public works involving an amount in excess of $50,000, the awarding authority shall advertise for sealed bids unless otherwise excluded.

You indicate that Talladega County will enter into a written agree​ment to supply raw water to Tenaska Alabama IV Partners, L.P. ("TA4P") and Central Alabama Water Supply Corp. ("CAWSC"), respectively, at electric generating plants anticipated to be built in Talladega County, Alabama.  The water to be supplied to TA4P and CAWSC will be obtained from facilities owned jointly by Shelby County and Talladega County.  Talladega County will sell the water withdrawn to TA4P and CAWSC.  The water intake facilities owned jointly by the two counties must be upgraded and improved.  A water pipeline must be constructed from the intake facility to the plant site to deliver water to the proposed generating plant sites.  Much of the proposed water pipeline route will follow public roads.  The county will acquire easement for pipeline routes that cannot be located along public roads through purchase and eminent domain.

It is further represented that Talladega County and CAWSC will enter into a "Facilities Agreement."  CAWSC will design, procure, and install, on the county's behalf, the intake facility improvement and the water pipeline.  CAWSC will, on behalf of the county, either directly or through subcontractors, design, procure, construct, install, test, and place into operation the intake improvements and water pipeline.  Thus, except for any activities that the county undertakes in the acquisition of ease​ments and reviewing and approving construction undertaken by CAWSC, the county's role in the actual acquisition or construction of the intake improvements or water pipeline will involve assumption or ownership of the facilities as they are constructed principally.   The intake facility improvements and portion of the pipeline, which is located on property owned jointly by Shelby County and Talladega County, will be owned by the counties jointly.  Talladega County will own the remainder of the water pipeline.

Funds for purchasing easements or paying awards in actions com​menced in the exercise of the power of eminent domain will be taken from the "Construction Fund."  You discuss and define Construction Fund as:

All costs associated with the design, pro​curement, construction, installation and placing into operation of the intake facility improve​ments and the water pipeline (e.g., including cost of acquisitions of easements) will be borne by CAWSC, and none of these costs will be paid from public funds.  Immediately upon execution of the Facilities Agreement, the County will establish an interest-bearing account in the County's name at a financial institution reasona​bly acceptable to the County and CAWSC from which the County will draw to pay for any costs that it may incur in connection with the design, procurement, construction, installation, testing, and placing into operation of the intake facility improvements and the water pipeline ("the Con​struction Fund").  Principally, any costs incurred by the County may be anticipated to be incurred in the acquisition of easements.  No public funds will be deposited into the Construction Fund, and all interest accruing on funds in the Construction Fund will become a part of the balance of the Construction Fund.

Letter to The Honorable William H. Pryor Jr., Attorney General, State of Alabama, dated August 13, 2001, at 2.

You state that the Construction Fund is to be replenished as follows:

Within ten days after CAWSC receives notification from the County that the Construc​tion Fund is established, CAWSC will deposit into the Construction Fund the sum of $10,000, which amount shall be the minimum balance to be maintained by CAWSC in the Construction Fund until the account is closed as provided in the Facilities Agreement.  Periodically, the County will furnish CAWSC a statement showing costs incurred in the improvement of the intake facilities and the construction of the water pipe​line (e.g., in the acquisition of easement, etc.)  CAWSC will review the statements submitted by the County and approve charges.  Upon receipt of written notice from CAWSC that a statement or portion of a statement has been approved by CAWSC, the County will be authorized to with​draw the approved amount from the Construction Fund for the payment of the approved amount.

Id. at 3.
It is further proffered that the agreement also will contain provi​sions governing the resolutions of disputes.  The county will be permitted to withdraw undisputed billed amounts from the Construction Fund, while resolving disputed billed amounts. Periodically, CAWSC will deposit into the Construction Fund an amount necessary to increase the balance in the account to not less than $10,000.  If the balance in the Construction Fund at any time is less than the amount the county is authorized to withdraw within twenty days after receipt of written notice to this effect from the county, CAWSC will deposit in the Construction Fund account an amount equal to the sum of $10,000, plus the difference, if any, between the bal​ance at that time and the amount authorized to be withdrawn.


It is undisputed that Talladega County will acquire easements for the water pipeline.  CAWSC will, on behalf of the county, either directly or through subcontractors, design, procure, construct, install, test, and place into operation the intake improvements and water pipeline.  All costs associated with the design, procurement, construction, installation, and placing into operation of the intake facility improvements and the water pipeline, including cost of acquisitions of easements, will be borne by CAWSC, and none of these costs will be paid from public funds.  The county's role in the actual acquisition or construction of the intake improvements or water pipeline will involve assumption of ownership of the facilities as they are constructed.  You state that the county will not expend public funds on the private property of any entity, including CAWSC, and that no county materials, equipment, supplies, or personnel will be used on private property.  You state that, upon completion of the project, no public funds will be used for the operational and repair expenses associated with its upkeep.  Under the unique facts presented, neither section 41-16-50, et seq., nor section 39-2-1, et seq., of the Code of Alabama are applicable.  Therefore, bidding is not required.

CONCLUSION

The Public Works Law is applicable under section 39-2-1(5) of the Code of Alabama when the construction, repair, renovation, or mainte​nance of public buildings, structures, sewers, waterworks, roads, bridges, docks, underpasses, and viaducts, as well as any other improvement to be constructed, repaired, renovated, or maintained on public property and to be paid, in whole or in part, with public funds or with financing to be retired with public funds in the form of lease payments or otherwise.  Under the facts presented, the costs expended by the county in acquiring easements from private landowners for a water pipeline to deliver water to plant sites are not subject to either the Competitive Bid Law or the Public Works Law.  The intake facility improvements or the construction of water transportation facilities to be used for purposes of furnishing raw untreated water to customers are not subject to the State Competitive Bid Law or the Public Works Law.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Aaron W. Nelson, Legal Division, Department of Examiners of Public Accounts.







Sincerely,







BILL PRYOR







Attorney General







By:







CAROL JEAN SMITH







Chief, Opinions Division
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