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Honorable Melvin Turner, III

City Clerk

4701 Gary Avenue

P. O. Box 437

Fairfield, Alabama  35064

Speech- Municipalities- City Councils - Jefferson County

Whether an employee’s speech is constitutionally protected speech is a fact specific determination that should be decided by a court.

Dear Mr. Turner:


This opinion of the Attorney General is issued in response to your request on behalf of the Fairfield City Council. 

QUESTIONS


What is the definition and scope of an employee’s free speech rights under the First Amendment to the U.S. Constitution?


What manner of speech and conduct may be used in addressing the City Council or its members?


In which circumstances, if any, may an employing municipality take action against an employee for exceeding his rights under the First Amendment?

FACTS AND ANALYSIS


On May 23, 2001, following a regular meeting of the Fairfield City Council, the Council extended to those in attendance the opportunity to address the Council.  During that time, Wallace Wilder, a city employee, made remarks that members of the City Council found “insubordinate, demeaning, maligning, accusatory and threatening.”  On May 24, 2001, the City Council signed a letter to Fairfield Mayor Larry Langford requesting that Wallace Wilder be terminated from his job at the city.


On May 29, 2001, Fairfield City Attorney Calvin Biggers issued a written opinion about the speech in question and determined that Wallace Wilder’s speech at the Council meeting was protected speech.  If the city ter​minated Mr. Wilder, its action could be construed as retaliation.


Whether an employee’s speech is constitutionally protected speech is a fact specific determination that should be decided by a court.  The United States Supreme Court has set forth some guidelines for determining whether certain speech is protected by the First Amendment.  In Pickering v. Board of Education, 391 U.S. 563 (1968), the Supreme Court established that a public employee does not relinquish First Amendment rights to comment on matters of public interest by virtue of government employment.  The Court also rec​ognized that the State’s interests as an employer in regulating the speech of its employees “differ significantly from those it possesses in connection with regulation of the speech of the citizenry in general.”  Id. at 568.  A balance must be struck between the interests of the employee, as a citizen, in speaking out on matters of public concerns and the interest of the State, as an employer, in promoting the efficiency of the public services it performs through its employees.  Id.


The Court held in Pickering that the First Amendment affords protec​tion to critical statements by a public school teacher directed at the Board of Education for whom he worked.  Id. at 574.  The First Amendment expresses a profound national commitment to the principle that debate on public issues should be uninhibited, robust, and wide- open, and that it may well include vehement, caustic, and sometimes unpleasantly sharp attacks on government and public officials.  New York Times v. Sullivan, 376 U.S. 254, 270 (1964).  An employee must address an issue of public concern and not just a personal grievance to be afforded First Amendment protection.  Connick v. Myers, 461 U.S. 138, 154 (1983).


For a city employee’s speech to be protected by the First Amendment, the speech must not merely air personal employment disputes but must touch on public concern.  Speech concerning public affairs is more than self-expression; it is the essence of self-government.  Garrison v. Louisiana, 379 U.S. 64, 74-75 (1964).  Whether an employee’s speech addresses a matter of public concern must be determined by the content, form, and context of a given statement, as revealed by the whole record.  Connick v. Myers, 461 U.S. at 147-48.  A court must determine whether speech touches on a matter of public concern on a case by case basis since the facts of each case vary. 


The Supreme Court has held that any retaliation against an employee for constitutionally protected conduct is a violation of his First and Four​teenth Amendment rights. Mt. Healthy City Sch. Dist. Bd. of Educ.v. Doyle, 429 U.S. 274, 287 (1997).  An employee must show that his conduct was con​stitutionally protected and that the conduct was a motivating factor in the employer’s decision to terminate his employment.  Id. at 287.  Once an employee carries his burden, the employer may then show that the same con​clusion would have been reached even in the absence of the protected con​duct.  Id. at 287.


Each set of facts presents a new case that must be analyzed under the same standards.  There are no exact parameters for protected speech.  The cases cited in this opinion, as well as others, give substantial guidelines for analysis.  Speech must be determined to touch on a matter of public concern to be afforded constitutional protection.  An employer may not retaliate against an employee for expressing constitutionally protected speech absent a showing that the employee would have been terminated anyway.

CONCLUSION


Whether an employee’s speech is constitutionally protected speech is a fact specific determination that should be decided by a court.


If this Office can be of further assistance, please contact Rebecca Griffin of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/RCG
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