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Honorable G. Rod Giddens

Attorney, Civil Service Board 

 of the City of Talladega

Post Office Box 358

Talladega, Alabama 35161
Civil Service Board – Temporary Services – Employees, Employers, Employment – Talladega County

A temporary appointment by a civil service board is not made permanent, even though the temporary employee has served in the position longer than is prescribed for a temporary appointment.   The temporary employee does not acquire a property right to full-time status.

It may be appropriate to seek a writ of mandamus from the circuit court, pursuant to section 6-6-640 of the Code of Alabama.

Dear Mr. Giddens:


This opinion of the Attorney General is issued in response to your request on behalf of the Civil Service Board of the City of Talladega.

QUESTION ONE


If temporary employees are led to believe that they will eventually be made permanent employees and are not, can they acquire a property right to full-time status? 

FACTS AND ANALYSIS


Your opinion request states:


Pursuant to Section IV(c)(4) of the City of Tal​ladega Personnel Systems Manual and Employee Hand​book, final revision, September 8, 1989, temporary employees are “employees who are hired for a limited period of time not to exceed three (3) months, to either perform temporary functions to or to fill other estab​lished jobs for which no register of eligible person[s] exists. Temporary employees may apply for vacant classified positions, but shall not be given preferential consideration over any other applicant.  Temporary work does not qualify an employee for the fringe bene​fits afforded to permanent, full-time classified employ​ees, including no paid holidays, paid life insurance or medical insurance or other paid fringe benefits.”


The City of Talladega willfully violates this pro​vision of Act No. 87-423 and keeps temporary employ​ees on the payroll for periods of up to and over one year.  The matter in question is, if these employees are led to believe that they will eventually be made perma​nent employees and are not, can they acquire a property right to full-time status?  If not, can the Civil Service Board take action against the City for willfully violat​ing this provision of Act No. 87-423 under Section 18 of the Act.


Section 10 of Act No. 87-423 provides in pertinent part:


Section 10.  Filling Vacancies in Classified Service. (a) Whenever a vacancy exists in any position in the classified service of the city, it shall be filled by appointment of one of the five persons who rank high​est on the appropriate eligible register of the board or by transfer within the service of the city from another position of the same class.  However, the ranking lay​off of the same class shall be appointed in every instance.  Whenever it is impossible for the board to certify eligible persons to a vacancy, the board may authorize the appointing authority to fill the vacancy temporarily pending the establishment of an eligible register.  No such authorization may be given for longer than one hundred and twenty days, and no such employee shall have status under this act.
1987 Ala. Acts No. 87-423, 627 (emphasis added).
 


This Office has previously held that a temporary appointment by a civil service board is not made permanent even though the temporary employee served in the position longer than is prescribed for a temporary appointment.  Opinion to James G. Lee, Attorney at Law, dated September 1, 1982, A.G. No. 82-00531. Although this temporary employee has held his position for more than the 120 days as provided in Act No. 87-423, he is not a permanent employee.  In addition, Act No. 87-423 specifically provides that no temporary employee shall have status under the act. 1987 Ala. Acts No. 87-423, 627.  Therefore, a tempo​rary employee does not acquire a property right to full-time status.

CONCLUSION


A temporary appointment by a civil service board is not made permanent, even though the temporary employee has served in the position longer than is prescribed for a temporary appointment.   The temporary employee does not acquire a property right to full-time status.

QUESTION TWO


If not, can the Civil Service Board take action against the city for willfully violating Section 18 of Act No. 87-423? 

FACTS AND ANALYSIS


Section 18 of Act No. 87-423 provides:


Section 18. Penalties (a) Any person who will​fully violates any provision of this law or of the poli​cies shall be guilty of a misdemeanor, punishable by imprisonment not to exceed six months, and a fine not to exceed $500.00.


(b) Any person who is convicted of a misde​meanor under this law, shall, for a period of five years, be ineligible for appointment to or employment in a position in the exempt or classified service, and if he is an officer or employee of the city, shall forfeit his office of position.

1987 Ala. Acts No. 87-423, 630. It may be appropriate to seek a writ of manda​mus from the circuit court, pursuant to section 6-6-640 of the Code of Alabama.  This determination should be made on a case-by-case basis. 

CONCLUSION


It may be appropriate to seek a writ of mandamus from the circuit court, pursuant to section 6-6-640 of the Code of Alabama.

I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Terri Olive Tompkins of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/TOT
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� Section 10 of Act No. 87-423 conflicts with Section IV(c)(4) of the City of Talladega Personnel Systems Manual and Employee Handbook as quoted in the opinion request regarding the number of days a temporary appointment is effective.  Therefore, the 120-day limitation for temporary appointments as provided in Act No. 87-423 controls.





