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Honorable Charles S. Rodenhauser

Judge

Huntsville Municipal Court

P. O. Box 2829

Huntsville, AL  35804-2829

Municipal Courts – Appeals – Appeal Bonds –Madison County – Due Process

Review of probation revocation proceedings is in the nature of certiorari review. 

The United States Supreme Court and the Supreme Court of Alabama have set forth minimal due process procedures to be afforded to a probationer in a probation revocation hearing.

In a probation revocation hearing, the probationer must be given written notice of the claimed violations of probation, a written statement by the factfinder as to the evidence relied on, and the reasons for revoking his probation.

Because review of probation revocation proceedings from district or municipal court is in the nature of certiorari, no appeal bonds would be set.

The right to counsel in probation revocation proceedings is not absolute.

The judge conducting the probation hearing should decide on a case-by-case basis whether due process requires that an indigent probationer be represented by counsel.

The proper appellate review of the revocation of probation by the district or the municipal court is a petition for writ of certiorari filed with the circuit court.   The circuit judge should review these petitions.

There are no standardized forms available for an appeal of a probation revocation.

Dear Judge Rodenhauser:


This opinion of the Attorney General is issued in response to your request.

QUESTION ONE


Regarding the appeal process for probation revocation from district court and municipal court, what information should be provided to defendants wishing to appeal these cases?

FACTS, ANALYSIS, AND CONCLUSION


The proper appellate review of the revocation of probation by the district or the municipal court is a petition for writ of certiorari filed with the circuit court.   McDaniel v. State, 397 So. 2d 237 (Ala. Crim. App. 1981); Essix v. City of Birmingham, 54 Ala. App. 348, 308 So. 2d 259 (1975).  The circuit judge should review these petitions.  

QUESTION TWO


What legal rights or due process, if any, should be extended to defendants in these cases?

FACTS AND ANALYSIS


The United States Supreme Court has estab​lished minimum constitutional requirements for revocation of parole and probation. Gagnon v. Scarpelli, 411 U.S. 778 (1973); Morrissey v. Brewer, 408 U.S. 471 (1972). Addressing probation revocation hearings, the Court, in Gagnon, listed the following minimal requirements of due process when revoking probation: 

"(a) written notice of the claimed violations of (probation or) parole; (b) disclosure to the (pro​bationer or) parolee of evidence against him;  (c) opportunity to be heard in person and to present witnesses and documentary evidence;  (d) the right to confront and cross-examine adverse wit​nesses (unless the hearing officer specifically finds good cause for not allowing confrontation);  (e) a ‘neutral and detached’ hearing body such as a traditional parole board, members of which need not be judicial officers or lawyers;  and (f) a written statement by the factfinders as to the evidence relied on and reasons for revoking (pro​bation or) parole.” 

411 U.S. at 786, quoting Morrissey, 408 U.S. at 489.  State courts must comply with these principles of due process. Grimes v. State, 579 So. 2d 693 (Ala. Civ. App. 1991).  In probation revocation hearings, due process, however, does not require the full range of evidentiary and procedural safeguards found in criminal prosecutions. Ex parte Caffie, 516 So. 2d 831, 833 (Ala. 1987).


In addition, the Supreme Court of Alabama has set forth the requirements and guidelines that must be met for minimal due process to be accorded the probationer under Morrissey and Gagnon before his pro​bation can be revoked. These guidelines include:

1. Written notice to the probationer of the claimed violations of probation. 

2. Disclosure to the probationer of evidence against him or her. 

3. Opportunity of probationer to be heard in per​son and to present witnesses and documentary evidence. 

4. The right to confront and cross-examine adverse witnesses (unless the judge specifically finds good cause for not allowing confrontation). 

5. A written statement by the judge as to the evi​dence relied on and reasons for revoking proba​tion. 

6. The trial judge who granted probation may also conduct the revocation hearing.  (We are not convinced that a detached and neutral judge should hold a revocation hearing.  Judges preside over retrials.  There appears to be no sound rea​son why the judge who granted probation could not fairly and impartially preside over revocation of probation hearing.)

7. We see no valid reason for having two hear​ings if the probationer has been given sufficient notice of the charges and the evidence to be relied on for revocation of probation.  If the pro​bationer has not had time to prepare to refute the charges and evidence against him, he can have a timely continuance. 

8. The judge conducting the probation hearing should decide on a case by case basis whether due process requires that an indigent probationer be represented by counsel.

9. It is not to be understood that proof beyond a reasonable doubt or the preponderance of the evidence are the standards to be applied in determining whether the probation should be revoked. The trial judge must only be reasonably satisfied from the evidence that the probationer has violated the conditions of his probation.  Fiorella v. State, 40 Ala.App. 587, 121 So.2d 875 (1960).

Armstrong v. State, 294 Ala. 100, 102-03, 312 So. 2d 620, 622-23 (Ala. 1975) (footnote omitted).  


Regarding the information that should be given to the petitioner, according to Armstrong and Gagnon, the probationer must be given writ​ten notice of the claimed violations of parole, a written statement by the factfinder as to the evidence relied on, and the reasons for revoking his probation. See also Wyatt v. State, 608 So. 2d 762, 763 (Ala. 1992) (reit​erating that the holding in Armstrong v. State requires a written order set​ting forth the evidence relied upon and the reason for the revocation). 

CONCLUSION


The United States Supreme Court and the Supreme Court of Ala​bama have set forth minimal due process procedures to be afforded to a probationer in a probation revocation hearing.  In a probation revocation hearing, the probationer must be given written notice of the claimed violations of parole, a written statement by the factfinder as to the evidence relied on, and the reasons for revoking his probation.

QUESTION THREE


Who should set appeal bonds?

FACTS, ANALYSIS, AND CONCLUSION


Because review of probation revocation hearings is in the nature of certiorari, not appeal, no appeal bonds would be set.

QUESTION FOUR


Would appellants be entitled to legal coun​sel (appointed or retained) to help them appeal their cases?

FACTS AND ANALYSIS

The right to counsel in probation revocation proceedings is not absolute.  Moore v. State, 690 So. 2d 510 (Ala. Crim. App. 1996); Coon v. State, 675 So. 2d 94 (Ala. Crim. App. 1995).  The United States Supreme Court addressed this issued in Gagnon, stating:

We think, rather, that the decision as to the need for counsel must be made on a case-by-case basis in the exercise of a sound discretion by the state authority charged with responsibility for admin​istering the probation and parole system. Although the presence and participation of coun​sel will probably be both undesirable and con​stitutionally unnecessary in most revocation hearings, there will remain certain cases in which fundamental fairness--the touchstone of due pro​cess--will require that the State provide at its expense counsel for indigent probationers or parolees.

*  *  *

Presumptively, it may be said that counsel should be provided in cases where, after being informed of his right to request counsel, the probationer or parolee makes such a request, based on a timely and colorable claim (i) that he has not committed the alleged violation of the conditions upon which he is at liberty; or (ii) that, even if the violation is a matter of public record or is uncontested, there are substantial reasons which justified or mitigated the violation and make revocation inappropriate, and that the reasons are complex or otherwise difficult to develop or pre​sent. . . .  In every case in which a request for counsel at a preliminary or final hearing is refused, the grounds for refusal should be stated succinctly in the record.

Gagnon, 411 U.S. at 790-91.  

The imposition of a petitioner’s qualified right to counsel in proba​tion revocation hearings, as set forth in Gagnon, was incorporated into Rule 27.6 of the Alabama Rules of Criminal Procedure.  That rule pro​vides in pertinent part:


(b) Presence; Right to Counsel.  The pro​bationer is entitled to be present at the hearing and to be represented by counsel.  Counsel will be appointed to represent an indigent probationer upon request: 


(1) If the probationer makes a colorable claim that the probationer has not committed the alleged violation of the conditions or regulations of probation or the instructions issued by the probation officer; or 


(2) Even when the violation is a matter of public record or is uncontested, if there are sub​stantial reasons that justify or mitigate the viola​tion and that may make revocation inappropriate, and the reasons are complex or otherwise diffi​cult to develop or present. 

Ala. R. Crim. P. 27.6.   In addition, the Supreme Court of Alabama, in listing due process rights, has stated that “[t]he judge conducting the pro​bation hearing should decide on a case-by-case basis whether due process requires that an indigent probationer be represented by counsel.” Arm​strong, 294 Ala. at 103, 312 So. 2d at 633.  See also Evans v. State, No. CR-99-0645 (Ala. Crim. App. Oct. 27, 2000); Crawford v. State, 784 So. 2d 1076 (Ala. Crim. App. 1999); Spence v. State, 766 So. 2d 206 (Ala. Crim. App. 1999).  

CONCLUSION

The right to counsel in probation revocation proceedings is not absolute.  The judge conducting the probation revocation hearing should decide on a case-by-case basis whether due process requires that an indigent probationer be represented by counsel.

QUESTION FIVE


Do circuit judges review these petitions for writs of certiorari?

FACTS, ANALYSIS, AND CONCLUSION


The proper appellate review of the revocation of probation by the district or the municipal court is a petition for writ of certiorari filed with the circuit court.   McDaniel v. State, 397 So. 2d 237 (Ala. Crim. App. 1981); Essix v. City of Birmingham, 54 Ala. App. 348, 308 So. 2d 259 (1975).  The circuit judge should review these petitions.  

QUESTION SIX


Are there presently any standardized forms that can be used for this process?

FACTS, ANALYSIS, AND CONCLUSION


The Administrative Office of Courts has advised this Office that there are no standardized forms for certiorari review of a probation revo​cation from municipal or district court to circuit court. 


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Terri Olive Tompkins of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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