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Honorable Al Kelley, Mayor

City of Millbrook

Post Office Box C

3821 Grandview Road

Millbrook, Alabama 36054

Liability Insurance - Proof of Insurance - Motor Vehicles - Police Officers - Elmore County

When an officer makes a routine traffic stop and the operator of the vehicle cannot produce proof of insurance, he may issue the operator a ticket.

Once a citation has been issued for a violation of section 32-7A-16 of the Code of Alabama, an attempt by the motorist to drive the vehicle from the scene where he or she was stopped constitutes a new offense and may be ticketed accordingly.

Dear Mayor Kelley:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Millbrook.

QUESTION


Whether a person can be allowed to oper​ate a vehicle when, following a routine traffic stop, that person cannot provide proof of insur​ance.

FACTS AND ANALYSIS


In your letter of request, you state that you are requesting this opinion to clarify the city’s responsibilities concerning the status of a vehicle upon which no proof of insurance is available following a routine traffic stop.  Section 32-7-16(1) of the Code of Alabama provides: “[a] person is guilty of a Class C misdemeanor who: (1) Operates a motor vehicle unless the motor vehicle is covered by a liability insurance policy in accordance with this chapter.”  ALA. CODE § 32-7-16 (Supp. 2000).  When an officer makes a routine traffic stop and the operator of the vehi​cle cannot produce proof of insurance, he may issue the operator a ticket.  


In your letter of request, you ask the following interrelated ques​tions:


Considering Section 32-7A-13, Code of Alabama, 1975, in pari materia with Section 32-7A-20, if an operator admits he or she does not have the required insurance on the vehicle, would the City be considered to have committed willful and wanton misconduct or gross negligence if an officer allowed the vehicle to be operated and (absent any other action by the city) the vehicle became involved in an accident?


Considering Section 32-7A-13, Code of Alabama, 1975, in pari materia with Section 32-7A-20, if an operator states he or she does have the required insurance on the vehicle, would the city be considered to have committed willful and wanton misconduct or gross negligence if an officer allowed the vehicle to be operated and (absent any other action by the city) the vehicle became involved in an accident?


The criminality of operating a vehicle without proof of insurance is not dependent on whether the operator says he or she does or does not have insurance.  Instead, it depends wholly on whether the driver can pro​duce proof of insurance.


Although the statutes requiring motorists to have liability insur​ance, sections 32-7A-1, et seq., of the Code of Alabama, do not provide what is to be done by a law enforcement officer when a motorist is arrested for violating section 32-7A-16, section 32-1-4 of the Code of Alabama does provide that:


(a) Whenever any person is arrested for a violation of any provisions of this title punish​able as a misdemeanor, the arresting officer shall, unless otherwise provided in this section, take the name and address of such person and the license number of his motor vehicle and issue a summons or otherwise notify him in writing to appear at a time and place to be specified in such summons or notice, and such person shall, if he so desire, have a right to an immediate hearing or a hearing within 24 hours at a convenient hour and such hearing to be before a magistrate within the county or city where such offense was com​mitted.   Such officer shall thereupon and upon the giving by such person of a sufficient written bond, approved by the arresting officer, to appear at such time and place, forthwith release him from custody. 

*  *  *


(b) The provisions of this section shall not apply to any person arrested and charged with an offense causing or contributing to an accident resulting in injury or death to any person nor to any person charged with driving while under the influence of intoxicating liquor or of narcotic or other drugs nor to any person whom the arresting officer shall have good cause to believe has committed any felony, and the arresting officer shall take such person forthwith before the near​est or most accessible magistrate. 

ALA. CODE § 32-1-4 (1999).  The provisions of this section are applica​ble to arrests made under section 32-7A-16.  This Office has previously opined and the courts have previously held that, in instances of non-custodial arrests, such as those made under section 32-7A-16 of the Code, a person’s vehicle cannot be seized and that the person, after signing the traffic ticket, must be allowed to proceed.  See A.G. Opinion No. 2001-062 to Honorable Robert W. Ennis IV, Tuscaloosa City Attorney, dated January 5, 2001; Morton v. State, 452 So. 2d 1361 (Ala. Crim. App. 1984) (overruled on other grounds).  This Office then proceeded to explain that:  


Alabama courts have considered the ques​tion of what to do with the vehicle of a motorist who is stopped for a traffic violation.  A vehicle may be impounded when it is reasonable under the circumstances, when there is no reasonable alternative, or where there is a statutory author​ity to do so.  Id.  


Here no such authority exists.  As a matter of courtesy, the officer at the scene should offer to assist the motorist in making appropriate arrangements for the storage of his or her vehicle or for another, insured driver to come and drive it away.  Should the motorist attempt to drive the vehicle again, he commits a new, separate offense of driving without insurance and may be ticketed accordingly.
A.G. Opinion No. 2001-062 to Honorable Robert W. Ennis IV, Tuscaloosa City Attorney, dated January 5, 2001.


You have also asked whether the release of a driver who cannot produce insurance by an officer could result in liability for the city.  The answer to that question depends, to some extent, on the facts.  In Norris v. City of Montgomery, however, the Alabama Supreme Court considered a wantonness claim arising from the failure of an officer to impound the vehicle of an unlicensed driver who eventually became intoxicated and was involved in an accident that killed one person and injured five others.  There, the Court held:  


“Wantonness is the conscious doing of some act or omission of some duty under knowl​edge of existing conditions and conscious that from the doing of such an act or omission of such duty an injury will likely or probably result. Before a party can be said to be guilty of wanton conduct, it must be shown that with reckless indifference to the consequences he either con​sciously or intentionally did some wrongful act or consciously omitted some known duty which produced the injury.”  Brief of Appellants, at 17 (quoting Alabama Pattern (Civil) Jury Instruc​tions, 29.00 (2d ed.1993)). This is a correct statement of the law, but it has no application under the facts of this case. 

As we explained in Part I of this opinion, the City defendants' liability is grounded in statutory negligence. In other words, the City defendants would be immune from suit, but for the language of the Act, which specifically made impoundment non-discretionary. Were it not for the Act, the City defendants would have had some discretion in deciding whether to release Perkins to drive his vehicle. See Flint v. City of Ozark, 652 So.2d 245, 245 (Ala. 1994) ("police officers may [not] be held liable for failing to arrest an underage person who has been consuming alcohol, but who the officers do not know is intoxicated"); Nun​nelee v. City of Decatur, 643 So.2d 543 (Ala. 1993) (police officers had discretion not to arrest a driver who had, in fact, been drinking, but had passed a field-sobriety test, where officers did not know the driver was intoxicated). 

Norris v. City of Montgomery, 2001 WL 995936, *6 (Ala.).


There is an important distinction between the scenario presented in your letter and that case.  There, the law mandated that the vehicle be impounded.  Here, as discussed previously, there is no authority for the officer to impound the vehicle.  I will direct your attention back to this Office’s prior opinion to Robert Ennis and the City of Tuscaloosa in which we opined that, once stopped by an officer, a motorist who cannot produce proof of insurance, and who attempts to drive his or her vehicle again, “commits a new, separate offense of driving without insurance and may be ticketed accordingly.”  Id.

CONCLUSION


When an officer makes a routine traffic stop and the operator of the vehicle cannot produce proof of insurance, he may issue the operator a ticket.


Once a citation has been issued for a violation of section 32-7A-16 of the Code of Alabama, an attempt by the motorist to drive the vehicle from the scene where he or she was stopped constitutes a new offense and may be ticketed accordingly. 


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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