October 16, 2001


Honorable James H. Alexander, Director

Alabama Department of Public Safety

P. O. Box 1511

Montgomery, AL  36102-1511

Conflicts of Interest - Contracts - Driver License

The use of insider information, the possi​bility of the use of insider information, or even the perception of the use of insider information are factors that an awarding authority may use in determining which vendors are responsible, as long as the awarding authority acts in good faith and documents the reasons for the determina​tion.

Dear Colonel Alexander:


This opinion of the Attorney General is issued in response to your request on behalf of the Department of Public Safety.

QUESTION

Can the Department of Public Safety (DPS) refuse a bid from a vendor to provide driver's license production services when the vendor has employed an individual who prepared the DPS invitation for bid for the driver's license services?

FACTS AND ANALYSIS


The Alabama Department of Public Safety (DPS) is responsible for issu​ing driver's licenses to citizens of Alabama.  Currently, DPS manufactures all drivers' licenses at the department's headquarters building in Montgomery.  Due to the high costs of manufacturing the licenses, DPS decided to outsource the production of licenses.  In other words, DPS decided to enter into a contract with a vendor who will actually manufacture the licenses for the department.


In preparation for this change in the process, DPS contracted with a con​sultant, Q & A Consulting Inc., to assist with the preparation of the invitation to bid for an off-site, centralized driver's license production system.  An important factor in choosing this firm was that the president and owner of the corporation, David Snodgrass, would never be involved in the bid process on behalf of a vendor.  To ensure that Mr. Snodgrass would not be involved with any subse​quent bidding, the contract between DPS and Q & A Consulting, Inc., which Mr. Snodgrass executed on behalf of the corporation in his capacity as president, contained the following provision on page six at Section E, paragraph 2:

Neither Q & A, Inc., it subsidiaries, or its princi​pal officers, nor any entity in which they have a bene​ficial interest, may submit a proposal in response to the Request for Proposals generated by this contract for consultant services.

Department of Public Safety Contract for Services, No. C00170019 (effective May 2000).


Additional assurances were provided on page 6 in Section E, paragraph 1, that:

Q & A, Inc. recognizes that during the perform​ance of its contract it will have access to information that is confidential and private.  Q & A agrees that this information, whether labeled or not, will not be dis​closed outside of DPS without prior authorization of the Director of  Public Safety or his designee.  Specifi​cally, Q & A will not disclose any information which might be of assistance to any vendor in responding to the RFP [request for proposal] or any personal infor​mation concerning individual driver license holders which could result in an unwarranted invasion of pri​vacy.

Id.


Clearly, DPS took reasonable and necessary steps to prevent any conflict of interest from arising due to the subsequent activities of its contractor after the completion of services for DPS.  During the course of the contract between Q & A, Inc., and DPS, however, Mr. Snodgrass became employed by Unisys Corporation.  He was employed by Unisys for his expertise in, among other things, driver's license systems.  Following his employment by Unisys, Mr. Snodgrass ceased his consulting activities through Q & A Consulting, Inc.


Unisys wishes to submit a proposal for the offsite driver's license activity in which Mr. Snodgrass was instrumental in developing the bid specifications for DPS.  After meeting with Unisys, DPS informed the company that it appeared to have a conflict that might disqualify them from bidding on the proj​ect.  Unisys does not believe that it has a conflict of interest and submitted materials in support of its position.  Among these materials is a letter from the Unisys assistant general counsel, Lisa Naas, which states the position of the corporation.  That letter provides, in part:

As we discussed, Unisys Corporation hired Mr. David Snodgrass as a full time employee several months ago.  Prior to Mr. Snodgrass joining Unisys as an employee, he was employed by another corporation, Q & A Consulting, Inc.  Q & A Consulting, Inc. entered into a contract with the Alabama Department of Public Safety in May 2000 (Contract Number C00170019), for consultant services to assist the Department of Public Safety to establish specifications for a new driver license and identification card system.  Mr. Snodgrass served as the point of contact for Q & A Consulting, Inc. in the contract and was President of Q & A before recently becoming a full time employee of Unisys.

Mr. Snodgrass was not hired by Unisys to assist in the proposal efforts, but instead was hired as a full time employee to assist the Unisys Motor Vehicle Practice as a domain expert in areas such as vehicle titling and registration systems, as well as drivers license systems across North America.  After Mr. Snodgrass left Q & A Consulting to become a Unisys employee, State staff indicated that a Unisys proposal in response to the anticipated procurement might be disqualified or rejected by the State because of Mr. Snodgrass’ current employment with Unisys.  This prompted a review by Unisys of the Q & A contract with the Alabama Department of Public Safety and its relation to Mr. Snodgrass and Unisys Corporation, especially considering that Mr. Snodgrass’ management asserted that Mr. Snodgrass would have no involvement in any anticipated Unisys proposal to the State of Ala​bama for a drivers license system, and considering that Unisys did not acquire Q & A Consulting and their contracts, but simply hired Mr. Snodgrass as an indi​vidual full time employee.

The contract between Q & A Consulting and the Department of Public Safety contained terms and con​ditions in which Q & A agreed not to disclose any information which might be of assistance to any vendor in responding to the RFP.  Mr. Snodgrass has not pro​vided information to Unisys that would assist Unisys in responding to the RFP, and has been specifically pro​hibited from doing so by Unisys management.  See attached e-mails sent to Mr. Snodgrass from his man​ager and from the Vice President of Sales Operations for the Public Sector North America business unit.

Letter from Lisa Naas, Assistant General Counsel, Unisys, to Bob Morrow, Legal Unit, Department of Public Safety (July 23, 2001).  

Another term and condition in the Q & A contract provides:


Neither Q & A, Inc., its subsidiaries, or its prin​cipal officers, nor any entity in which they have a beneficial interest, may submit a proposal in response to the Request for Proposals generated by this contract for consultant services.

Department of Public Safety Contract for Services, No. C00170019 (effective May 2000).


The letter from the Unisys Assistant General Counsel also provides, in part:

Unisys Corporation did not acquire Q & A, Inc. and has no beneficial interest in Q & A Consulting, Inc. Unisys simply hired Mr. Snodgrass as a full time employee. Unisys did not assume or acquire the con​tract Q & A entered into with the Department of Public Safety. Mr. Snodgrass is a regular full time Unisys employee and Q & A Consulting is no longer in busi​ness according to Mr. Snodgrass; therefore, there can be no beneficial interest concern. Unisys cannot inter​pret this provision as prohibiting Unisys Corporation from rightfully bidding on the anticipated RFP as a qualified vendor.  Unisys Corporation has taken steps and instructed Mr. Snodgrass and other Unisys employ​ees to separate Mr. Snodgrass from this potential opportunity to make sure that Mr. Snodgrass adheres to his confidentiality obligations concerning the work he performed while an employee of Q & A. To the extent that Unisys has separated Mr. Snodgrass from the anticipated Unisys proposal and proposal team, prohib​ited him from participating, providing information or advice concerning the anticipated proposal and will continue to do so, and to the extent that Unisys has prohibited the proposal team from consulting with Mr. Snodgrass, Unisys asserts that any proposal submitted by Unisys should not be disqualified due to Mr. Snod​grass' current employment with Unisys.

The State of Alabama has an interest in fair and open procurement competition, in which it is in the best interest of the State to receive as many qualified, responsive and competitive bids as possible from which to evaluate and choose the best solution for the State. It seems against the interest of the State to prohibit, dis​courage or disqualify Unisys Corporation from submit​ting a bid in the upcoming procurement simply because of the hiring of an employee, which is one of 37,000 employees worldwide. You did tell me that the State would not prohibit a bid from Unisys, but did indicate that there may be a disqualification of the bid due to Mr. Snodgrass being a current Unisys employee. Pre​paring a proposal in response to this anticipated RFP is an expensive and time-consuming proposition, but one in which Unisys does want to participate. However, we must be assured that the cost and time spent will not be in vain, and that the State will evaluate the proposal submitted assuming all RFP requirement are met. Uni​sys takes all confidentiality obligations that Mr. Snod​grass is under due to his prior employment seriously, and has in fact separated Mr. Snodgrass from this upcoming procurement, and would continue to do so during the proposal and contract award process.

Letter from Lisa Naas, Assistant General Counsel, Unisys, to Bob Morrow, Legal Unit, Department of Public Safety (July 23, 2001).


The Alabama Competitive Bid Law provides at section 41-16-20 of the Code of Alabama that contracts that must be bid "shall, except as otherwise pro​vided in this article, be let by free and open competitive bidding, on sealed bids, to the lowest responsible bidder."  ALA. CODE § 41-16-20 (2000).  Further​more, section 41-16-27 of the Code provides that the "award shall . . . be made to the lowest responsible bidder taking into consideration the qualities of the commodities proposed to be sup​plied, their conformity with specifications, the purposes for which required, the terms of delivery, transportation charges and the dates of delivery."  ALA. CODE § ALA. CODE § 41-16-27 (2000).


In construing the requirement to award contracts to the lowest possible bidder, the Alabama Supreme Court has accorded the executive branch due def​erence in the exercise of its authority and responsibility.  In White v. McDonald Ford Tractor Co., the Court first held that:

We think that State authorities should have dis​cretion in determining who is the lowest responsible bidder.  This discretion should not be interfered with by any court unless it is exercised arbitrarily or capri​ciously, or unless it is based upon a misconception of the law or upon ignorance through lack of inquiry or in violation of law or is the result of improper influence.  In reaching the decision which we reach in this case, we do not mean to imply that this Court or some other court would not have the authority to declare a contract as being void because the 'specifications' were written in such a manner that full and fair competition were excluded.  It is fair to say that the legislative intent in passing the Competitive Bid Law was to get the best quality equipment at the lowest possible price, and the executive authorities should carry out this intent of the legislature.  These officials must have discretion, not an unbridled discretion, but one exercised within the bounds we have tried to delineate in this opinion.  The single most important requirement of the Competitive Bid Law is the good faith of the officials charged in executing the requirements of the law.  A bad motive, fraud or a gross abuse of discretion will vitiate an award whether made with specifications which are quite general or very precise. . . .

White v. McDonald Ford Tractor Co., 287 Ala. 77, 86, 248 So. 2d 121 at 129 (Ala. 1971).  While the Court was correct in stating that the legislative intent of the Competitive Bid Law was to obtain the best quality equipment or service at the lowest possible price, the Competitive Bid Law serves a far more important public purpose of preserving the integrity of the purchasing process to eliminate fraud and corruption in government.  Indeed, the importance of this was recog​nized by the Legislature by the passage of section 41-16-30 of the Code of Ala​bama and section 41-16-60, which define and prohibit conflicts of interest in the purchasing process.  Given the utmost importance of preserving the integrity of the purchasing process, and given the latitude by the courts to exercise discre​tion in good faith, an awarding authority that perceives that a vendor has a con​flict of interest that would potentially call into issue the integrity of the pur​chasing process has the discretion to reject the bid of that vendor, documenting the reasons for the rejection.


A similar issue arose with the ABC Board when the person who developed the bid specifications for the purchase of data processing equipment was employed by a vendor that bid upon the very specifications developed by him while employed by the ABC Board.  The Attorney General held, in an opinion to Honorable Tandy D. Little Jr., that an impermissible conflict arose under these circumstance.  The opinion stated:

The clear legislative intent and public policy evinced by [§ 41-16-30] is that the bid process must be open, fair and without a taint of improper dealing.  While, in the situation described, we do not have the official purchasing agent involved, we do have an inde​pendent contractor functioning as an agent to prepare specifications and otherwise define the proposed acqui​sition.  This obviously gives the contractor and its employees inside information which might be misused in the preparation of a bid for the proposed acquisition, and could have a detrimental effect upon the quality of the goods and services offered in response to the invi​tation to bid.  The bid process has two fundamental purposes:  to get the best quality at the lowest prices.  Arrington v. Associated General Contractors of Am., 405 So. 2d 853 (Ala. 1981).  The law requires competitive bids.  A bid submitted based on informa​tion not available to all bidders and derived from the insider position is not a competitive bid.

Attorney General’s opinion to Honorable Tandy D. Little Jr., Administrator, Alcoholic Beverage Control Board, dated May 10, 1990, A.G. No. 90-00273.

Public policy, expressed through the Competitive Bid Law, is to open the market in which the state buys the goods and services needed to carry out its functions to many suppliers offering their products and services in fair, arms-length transactions.  The circumstances described in your request conflict with such public policy.  Section 41-16-27 of the Code provides for awarding the contract "to the lowest responsible bidder taking into consideration . . . quali​ties of the commodities, . . . conformity with specifications, . . . purposes for which required, . . . terms of delivery, . . . transportation charges, . . . and the dates of delivery. . . ." ALA. CODE § 41-16-27 (2000) (emphasis added).  The use, or appearance of the use, of insider information reflects upon the responsi​bility of the bidder.


The determination of whether a vendor is responsible is left to the discre​tion of the awarding authority acting with good faith.  The use of insider infor​mation, the possibility of the use of insider information, or even the perception of the use of insider information under the circumstances that you describe in your letter of request is a factor that an awarding authority may use in deter​mining the responsibility of a vendor.
CONCLUSION


The use of insider information, the possibility of the use of insider infor​mation, or even the perception of the use of insider information are factors that an awarding authority may use in determining which vendors are responsible, as long as the awarding authority acts in good faith and documents the reasons for the determination.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Jack W. Wallace Jr., Legal Division, Department of Examiners of Public Accounts.







Sincerely, 







BILL PRYOR







Attorney General







By:







CAROL JEAN SMITH







Chief, Opinions Division
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