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Honorable C. Mark Erwin

Attorney, City of Creola

Satterwhite & Erwin, L.L.C.

Post Office Box 1308

Mobile, Alabama  36633-1308

Municipal Ordinances – Municipalities – Zoning Board of Adjustment - Mobile County

A city has no authority to adopt an ordinance that alters the appeal process established in section 11-52-81 of the Code of Alabama for appeals from a decision of the zoning board of adjust​ment.

Dear Mr. Erwin:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Creola.

QUESTION


May a municipality adopt an ordinance that requires a party aggrieved by a decision of the Zoning Board of Adjustment to appeal the Board’s decision to the municipal city council before appealing to the circuit court as set forth in section 11-52-81 of the Code of Alabama?

FACTS AND ANALYSIS


The City of Creola adopted an ordinance establishing zoning restrictions on manufactured homes, mobile homes, house trailers, and mobile home parks.  One provision of the ordinance provides for an appeal to the city council from decisions of the zoning board of adjust​ment, which states as follows:


Should an applicant wish to appeal a per​mit denial decision under this ordinance the applicant must, first, notify the Creola City Council in writing within fifteen (15) days of the denial date and request the rehearing.  At the next scheduled council meeting, the city council shall hear the applicant’s appeal.  Within five (5) days of the meeting, the city council shall render a written decision to the applicant granting or denying the permit.  Any denial should state the reasons for the denial of the permit.  If the appeal is denied, the applicant shall notify the city council within fifteen (15) days of the receipt of his/her intentions to appeal to the Cir​cuit Court of Mobile County, Alabama.

City of Creola, Amended Ordinance No. 196, Section 1-7 (adopted Octo​ber 4, 2000).


Municipalities are given the authority by the Legislature to enact comprehensive zoning ordinances and to create a zoning board of adjust​ment.  See ALA. CODE §§ 11-52-70 to 11-52-84 (1994, Supp. 2000).  Section 11-52-81 provides for appeals from final decisions of the zoning board of adjustment to circuit court and states as follows:


Any party aggrieved by any final judgment or decision of such board of zoning adjustment may within 15 days thereafter appeal therefrom to the circuit court by filing with such board a written notice of appeal specifying the judgment or decision from which the appeal is taken.  In case of such appeal such board shall cause a transcript of the proceedings in the action to be certified to the court to which the appeal is taken, and the action in such court shall be tried de novo.

ALA. CODE § 11-52-81 (1994).


Generally, municipal ordinances are presumed to be valid and within the scope of the powers granted to municipalities to adopt ordi​nances.  Swann v. Board of Zoning Adjustment of Jefferson County, Ala​bama, 459 So. 2d 896, 898 (Ala. 1984).  The Alabama Supreme Court has held, however, that because the board of adjustment derives its powers directly from the State Legislature, “such powers cannot be circum​scribed, altered, or extended by the municipal governing body.”  Id. at 899.  In this situation, the municipal governing body has adopted an ordi​nance that alters the appeal process provided by the State Legislature in section 11-52-81 of the Code of Alabama.  The city has no authority to alter the appeal process established in section 11-52-81 of the Code of Alabama.

CONCLUSION


A city has no authority to adopt an ordinance that alters the appeal process established in section 11-52-81 of the Code of Alabama for appeals from a decision of the zoning board of adjustment.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/BFS

52819v1/28610

