October 15, 2001


Honorable James H. Alexander

Director

Department of Public Safety

P.O. Box 1511

Montgomery, Alabama 36102-1511

Child Custody – Criminal Justice

Information Center

If one parent having joint custody of a child reports that another person having joint custody of the child has disappeared with the child, the Alabama Center for Missing and Exploited Children should treat the child as a missing child and take those actions authorized by law for any missing child.

When a child has disappeared with a joint custodian, the other joint custodian should be notified when the child is found if it is standard procedure to notify the custodian of a child when the child is found.

If a person presents evidence that a child is missing, a missing child report should be entered into state and national crime information systems, even if the infor​mation that the child is missing cannot be immediately verified.

Dear Colonel Alexander:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


What action, if any, can the Alabama Center for Missing and Exploited Children take if a person having joint custody of a child reports that the other person having joint custody of the child has disappeared with the child?

FACTS AND ANALYSIS


Section 26-19-1(6) of the Code of Alabama defines a missing child as follows:

(6) Missing Child. A child whose whereabouts are unknown to the child’s legal custodian, the circum​stances of whose absence indicate that:

a. The child did not voluntarily leave the care and control of the custodian, and the taking of the child was not authorized by law; or

b. The child voluntarily left the care and control of the child’s legal custodian without the custodian’s consent and without intent to return.

ALA. CODE § 26-19-1(6) (Supp. 2000).


Under section 30-3-156 of the Code, the fact that joint custody has been awarded to both parents does not preclude a court from finding that one parent has committed the crime of interference with custody as provided in section 13A-6-45.  ALA. CODE § 30-3-156 (Supp. 2000). In view of this section and the definition of “missing child,” if one parent of a child reports that a person having joint custody of the child has disappeared with the child, the Alabama Center for Missing and Exploited Children (ACMEC) should treat the child as a missing child and take those actions authorized by law for any missing child.

CONCLUSION


If one parent having joint custody of a child reports that another person having joint custody of the child has disappeared with the child, the ACMEC should treat the child as a missing child and take those actions authorized by law for any missing child.

QUESTION 2


In the situation where one person having joint custody of the child has disappeared with the child, if the ACMEC can enter the child into the NCIC as miss​ing, can law enforcement officers or other persons who locate the child notify the other custodian of the child of the child’s location?

FACTS AND ANALYSIS


As previously discussed, under these circumstances a child should be treated as a missing child.  When the child is found, the other joint custodian of the child should be notified if it is standard procedure to notify the custodian of a child when the child is found.

CONCLUSION


When a child has disappeared with a joint custodian, the other joint cus​todian should be notified when the child is found if it is standard procedure to notify the custodian of a child when the child is found.

QUESTION 3


My final question concerns the requirement under federal law, 42 U.S.C. § 5780, that information on a missing child be entered immediately into the state law enforcement system and National Crime Information Center.  If a person reports a child missing at a time when custodial papers presented by the person cannot be immediately verified as being the most current court order because the court is closed, must the missing child report be immediately entered into the state and national system, or should the ACMEC wait until the custodial information can be verified, which may be several days?

FACTS AND ANALYSIS


42 U.S.C. § 5780 provides as follows:

Each State reporting under the provisions of this section and section 5779 of this title shall—

(1) ensure that no law enforcement agency within the State establishes or maintains any policy that requires the observance of any waiting period before accepting a missing child or unidentified person report;

(2) provide that each such report and all neces​sary and available information, which, with respect to each missing child report, shall include --

(A) the name, date of birth, sex, race, height, weight, and eye and hair color of the child;

(B) the date and location of the last known con​tact with the child; and

(C) the category under which the child is reported missing;

is entered immediately into the State law enforcement system and the National Crime Information Center computer networks and made available to the Missing Children Information Clearinghouse within the State or other agency designated within the State to receive such reports; and

(3) provide that after receiving reports as pro​vided in paragraph (2), the law enforcement agency that entered the report into the National Crime Information Center shall--

(A) no later than 60 days after the original entry of the record into the State law enforcement sys​tem and National Crime Information Center com​puter networks, verify and update such record with any additional information, including, where available, medical and dental records;

(B) institute or assist with appropriate search and investigative procedures; and

(C) maintain close liaison with the National Center for Missing and Exploited Children for the exchange of information and technical assis​tance in the missing children cases.

42 U.S.C. § 5780.


“Missing child” is defined in 42 U.S.C. § 5772 as follows:

(1) The term “missing child” means any individ​ual less than 18 years of age whose whereabouts are unknown to such individual’s legal custodian if –

(A) the circumstances surrounding such individ​ual’s disappearance indicate that such individual may possibly have been removed by another from the control of such individual’s legal custodian without such custodian’s consent; or

(B) the circumstances of the case strongly indi​cate that such individual is likely to be abused or sexually exploited.

42 U.S.C. § 5772.


Section 26-19-7 of the Code of Alabama provides as follows:

Upon receiving a report of a person believed to be missing, the law enforcement agency shall conduct a preliminary investigation to determine whether the per​son is missing.  If the person is determined to be miss​ing, the agency shall immediately enter identifying and descriptive information about the person to the Ala​bama Center for Missing and Exploited Children (ACMEC) and to the National Crime Information Cen​ter (NCIC) through the Criminal Justice Information Center (CJIC).  Law enforcement agencies having direct access to the CJIC and the NCIC computer shall enter and retrieve the data directly and shall cooperate in the entry and retrieval of data on behalf of law enforcement agencies which do not have direct access to the systems.  Law enforcement agencies shall like​wise report or enter data to ACMEC relating to uniden​tified deceased persons.

ALA. CODE § 26-19-7 (Supp. 2000).


All of these sections indicate that a child should be entered into the state law enforcement system and the National Crime Information Center after a pre​liminary investigation.  It is also clear from these sections that it is the intent of the legislation that such information be entered into such systems immediately.  If preliminary information indicates a child is missing, the child should be entered into such systems, even though an investigation has not been completed.

CONCLUSION


If a person presents evidence that a child is missing, a missing child report should be entered into state and national crime information systems, even if the information that the child is missing cannot be immediately verified.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance please contact Carol Jean Smith of my staff.

Sincerely,







BILL PRYOR







Attorney General
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CAROL JEAN SMITH







Chief, Opinions Division
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