October 2, 2001


Honorable Lena M. Powell

Chairman, Wilcox County Commission

Post Office Box 488

Camden, Alabama  36726

Counties - County Commissions – Public Works Law

Wilcox County Commission must solicit bids under the Public Works Law in awarding a contract for the construction of a new county jail and juvenile facility.

Dear Ms. Powell:


This opinion of the Attorney General is issued in response to your request on behalf of the Wilcox County Commission.

QUESTION ONE


Is the Wilcox County Commission now in a position to halt the bid process and try to negoti​ate with those companies who submitted bids (or other companies) to come up with a cost for con​struction of the jail that will be within the avail​able funding?

FACTS AND ANALYSIS

The Wilcox County Commission is currently in the process of building a new jail and juvenile facility.  The County contracted with Carothers Construction, Inc., as construction manager of the project.  The project was bid, and all bids received exceeded the available funding.  The design was changed, more specs done, and the project was rebid.  These bids also exceeded the available funding.  

The construction of a jail and juvenile facility by a county commis​sion is clearly subject to the Public Works Law.  The Public Works Law defines an awarding authority as “any governmental body, commission, agency, body, authority, instrumentality, department, or subdivision of the state, its counties and municipalities.”  ALA. CODE § 39-2-1(1) (Supp. 2000).  The Public Works Law also defines “public works” as “the con​struction, repair, renovation, or maintenance of public buildings, struc​tures, sewers, water works, roads, bridges, docks, underpasses, and via​ducts as well as any other improvement to be constructed, repaired, reno​vated, or maintained on public property and to be paid, in whole or in part, with public funds or with financing to be retired with public funds in the form of lease payments or otherwise.”  ALA. CODE § 39-2-1(5) (Supp. 2000).

The Public Works Law advertising requirements state “before entering into any contract for a public works involving an amount in excess of fifty thousand dollars ($50,000), the awarding authority shall advertise for sealed bids.”  ALA. CODE § 39-2-2(a) (Supp. 2000).  All contracts for public works entered into in violation of this title are null and void and violative of public policy.  ALA. CODE § 39-2-2(c) (Supp. 2000).

This Office has been advised that, on both bid solicitations, the Wilcox County Commission received several bids that met specifications.  The problem is that the Wilcox County Commission does not have suffi​cient funds to construct a new jail and juvenile facility pursuant to the bids received from the bid specifications that were used.  It is apparent that the bid specifications for the construction of a new jail and juvenile facility will have to be altered by the Wilcox County Commission in order to bring the project within its budget.

You have asked whether Wilcox County Commission may now negotiate with the companies who submitted bids or with other companies who did not bid.  Your question is answered in the negative.  The Public Works Law permits a negotiated contract only when an agency receives no bids or only one responsible and responsive bid.  ALA. CODE § 39-2-6(b) (Supp. 2000).  That is not the case with the two bid solicitations by Wil​cox County Commission because you have received more than one respon​sible and responsive bid on each of the solicitations.

CONCLUSION

The Public Works Law requires that the construction of a county jail and juvenile facility by the Wilcox County Commission must be pur​suant to competitive bids.  Wilcox County Commission cannot halt the bid process and negotiate with the previous bidders because of budgetary problems.

QUESTION TWO


If the answer to Question No. 1 is in the affirmative, can Wilcox County Commission ter​minate the contract with Carothers Construction, Inc., as construction manager of the project, then negotiate with them and hire them to be the con​tractor to build the facility?

FACTS, ANALYSIS, & CONCLUSION
Based on the answer to Question One, this question need not be answered.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Don Lawley, Legal Division, Depart​ment of Examiners of Public Accounts.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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