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September 26, 2001

Honorable Adrian T. Johns

Judge of Probate

Baldwin County Probate Judge's Office

P. O. Box 459

Bay Minette, AL  36507

Microfilms – Images – Baldwin County

A probate judge may create microfilm from digitized images as long as the proper steps are taken to ensure that the digitized images have not been altered.

Dear Judge Johns:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Whether general law prohibits a probate judge from creating, or conversely, prohibits the judge from creating microfilmed images from digitized/scanned images.

FACTS AND ANALYSIS


Your opinion request states:


In Baldwin County, instruments presented to the Probate Office for recording are recorded, digitized/scanned, then microfilmed.  The microfilmed image is the official record in accordance with Alabama Legislative Act No. 761 of the 1977 Regular Session.


Our document imaging system is used for speed, convenience, and greater public access.  The scanned digital image of an instrument is an exact duplicate of the original instrument and is stored in a format that cannot be altered.  


My question is: Does general law allow me to create, or conversely, prohibit me from creating, microfilmed images from digitized/scanned imagines?


I propose that the microfilmed image – made from a digitized/scanned image of the original – would still be the official record.

(Emphasis in original).


Act No. 761 (1977) of the Alabama Legislature requires that certain counties install an improved system of indexing and recording documents that affect the title to property and recorded in the office of the judge of probate of the county. 1977 Ala. Acts No. 761, 1306.  The Act also provides for the microphotographing of instruments recorded as a part of the improved recording system and specifically provides that the indexing and recording system shall consist of the following:


(a) The following microphotographed copies; (i) microphotographed copies of all real property instruments (or of the record of such instruments) or any instrument required by law to be recorded at any time filed for record in the probate office….

1977 Ala. Acts 761, 1308.


The Act does not specify that the microphotographed copies should be made from original documents.  At the time the legislation was enacted, the Legislature could not have foreseen the technological advances that would make it possible to create microfilm from digitized images.  Therefore, it is the opinion of this Office that a probate judge may create microphotographs (photographs on microfilm) from digitized images as long as the proper steps are taken to ensure that the digitized images have not been altered.  This Office has previously stated:


It must be remembered that the probate judge is the fiduciary of the records of his office and, as such, it is his responsibility to exercise sound judgment and good business practices in maintaining such records.  He must make a diligent and conscientious effort to ensure that such records are preserved.

Opinion to Honorable L. W. Noonan, Probate Judge, Mobile County, dated February 18, 1997, A.G. No. 97-00114.  In addition, a probate judge should not destroy, dispose of, or cause to be destroyed or disposed of any public record until the microfilmed copy has been processed and checked with the original for accuracy.  ALA. CODE § 41-13-44 (2000).

CONCLUSION


A probate judge may create microfilm from digitized images as long as the proper steps are taken to ensure that the digitized images have not been altered.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Terri Olive Tompkins of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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