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Honorable Ronald G. Johnson

Member, Alabama House of Representatives

District Number 33

3770 Sylacauga – Fayette Hwy.

Sylacauga, AL 35150

Prescriptions -- Sales Tax -- Privilege Tax - Talladega County

Section 40-23-4.1 of the Code of Alabama exempts from sales tax prescription drugs prescribed by a physician, filled by a licensed pharmacist, or sold to a patient by the physician, and dispensed for human consumption.

Section 40-26B-2 of the Code of Alabama levies a privilege tax on providers of pharmaceutical services, except for pharmacies serving hospital inpatients or pharmacies owned or operated by the State of Alabama or an agency thereof.  This privilege tax applies to out-of-state mail service pharmacies meeting the constitutional standard set forth in Complete Auto Transit v. Brady, 430 U.S. 274 (1977).

Section 40-26B-2 of the Code of Alabama is not a consumer tax, but can be included in the price of a prescription as a cost of doing business. 

The privilege tax levied in accordance with section 40-26B-2 of the Code of Alabama applies to pharmacies that dispense pre​scriptions to citizens of Ala​bama.  This would include out-of-state mail service pharmacies that meet the constitutional stan​dard set out in Complete Auto Transit, Inc. v. Brady, 430 U.S. 274 (1977).  This tax is a privi​lege tax on the provider and not a consumer tax per se.

Dear Representative Johnson:


This opinion is issued in response to your request for an opinion from the Attorney General regarding the applicability of sales tax or utility tax to prescription drugs dispensed to citizens of Alabama by either pharmacies located in Alabama or out-of-state mail service.

QUESTION 1

Affirm that the State of Alabama does not impose sales tax on prescriptions dis​pensed for human consumption.

FACTS, LAW, AND ANALYSIS

Section 40-23-4.1 of the Code of Alabama exempts the follow​ing drugs from Alabama sales tax:

(a) The term "drugs" shall include any medicine prescribed by physicians when the prescription is filled by a licensed pharma​cist, or sold to the patient by the physician, for human consumption or intake.

(b) In addition to any and all items exempt from gross sales tax, certain drugs, as defined in Subsection (a) of this section, shall be exempt from state gross sales taxes as defined in Section 40-23-2.  

ALA. CODE § 40-23-4.1 (1998).  See also Baptist Med. Ctrs. v. State, Dep’t of Revenue, 545 So. 2d 45 (Ala. Civ. App. 1987).

CONCLUSION


If a prescription meets the four basic component parts to the definition contained in section 40-23-4.1 of the Code of Alabama, the State of Alabama does not impose sales tax on such prescriptions.

QUESTION 2

Render an opinion as to the $.10 privi​lege tax being applicable to all pharmacies that dispense to citizens of the State of Ala​bama, including out-of-state mail service pharmacies.

FACTS, LAW, AND ANALYSIS

Section 40-26B-2 of the Code of Alabama, “Privilege tax upon providers of pharmaceutical services; exceptions,” provides the fol​lowing:

To provide further for the availability of indigent healthcare, the operation of the Medicaid Program and the maintenance and expansion of medical services thereunder, there is hereby levied and shall be collected as provided in this article a privilege tax on the business activities of every provider of pharmaceutical services to the citizens of Alabama except for a pharmacy, or portion thereof, serving hospital inpatients or phar​macies owned or operated by the State of Alabama or an agency thereof.  The privi​lege tax imposed by this article is in addition to all other taxes of any kind now imposed by law, and shall be at the rate of ten cents for each prescription filled or refilled for a citi​zen of Alabama with a retail price of $3 or more.  

ALA. CODE § 40-26B-2 (1998) (emphasis added).  In accordance with section 40-26B-2 of the Code of Alabama, the $.10 privilege tax is applicable to all providers of pharmaceutical services to citizens of the State of Alabama, unless the provider meets the above exception.  


In order to determine whether the $.10 privilege tax is applica​ble to out-of-state mail service pharmacies that dispense to citizens of the State of Alabama, however, the four-prong test delineated by the United States Supreme Court in Complete Auto Transit, Inc. v. Brady, 430 U.S. 234 (1977) must be applied.  In Complete Auto Transit, the Court set out a four-prong test to determine whether a state's tax on the privilege of doing business in that state does not violate the Com​merce Clause.  In order for a state's taxing activity to be enforceable, the interstate activity must have a sufficient nexus with the taxing state to justify the tax, must be fairly apportioned, must not discrimi​nate against interstate commerce, and must be fairly related to the services provided by the taxing state.  Therefore, this standard must be applied to each out-of-state mail service pharmacy on an individual basis.  As the request for an opinion does not provide information as to the out-of-state mail service pharmacies, this Office cannot answer this question any more specifically. 

CONCLUSION


The $.10 privilege tax applies to all providers of pharmaceutical services to Alabama citizens unless the provider is excepted under section 40-26B-2 of the Code of Alabama.


To determine whether the $.10 privilege tax applies to out-of-state mail service pharmacies, the test set out in Complete Auto Tran​sit, Inc. v. Brady, 430 U.S. 234 (1997) must be met.

QUESTION 3

Render an opinion as to the ability of a pharmaceutical provider to collect the $.10 privilege tax from the patient/consumer.  

FACTS, LAW, AND ANALYSIS

Section 40-26B-2 of the Code of Alabama does not authorize that the $.10 privilege tax be collected from purchasers as a “con​sumer tax.”  It is a tax imposed on the privilege of doing business in Alabama.  This $.10 privilege tax, however, like most other costs of doing business, may, but is not required to, be passed on to the con​sumer.  

CONCLUSION


The $.10 privilege tax may, but is not required to, be passed on to the consumer.

QUESTION 4


Affirm that the Alabama Department of Revenue collects the privilege tax from mail service pharmacies that dispense prescrip​tions to Alabama citizens.

FACTS, LAW, AND ANALYSIS


As discussed in the answer to Question 2, above, if an out-of-state mail service pharmacy meets the four-prong test of Complete Auto Transit, the Alabama Department of Revenue collects the privi​lege tax from these pharmacies.  If they do not meet the four-prong test, the Department does not tax them.   

CONCLUSION


The privilege tax levied in accordance with section 40-26B-2 of the Code of Alabama applies to pharmacies that dispense prescriptions to citizens of Alabama.  This would include out-of-state mail service pharmacies that meet the constitutional standard set out in Complete Auto Transit, Inc. v. Brady, 430 U.S. 274 (1977).  This tax is a privi​lege tax on the provider and not a consumer tax per se. 


I hope this sufficiently answers your questions.  If this Office can be of further assistance, please do not hesitate to contact Margaret J. McNeill, Legal Division, Department of Revenue.

Sincerely,

BILL PRYOR

Attorney General

By-

CAROL JEAN SMITH

Chief, Opinions Division
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