August 13, 2001

Honorable Barrown D. Lankster

Attorney, Greene County Commission

108 West Capital Street

P.O. Box 806 

Demopolis, Alabama 36732‑0900 

Health Care Responsibility Act ‑ Medical Expenses ‑ Medical Services ‑ Funds ‑ County Commissions ‑ Indigents - Greene County

The Greene County Commission may define “indigent health care” within Section 1(d) of Act No. 88‑627 to include the payment for prescription medication for indigents or to pay for ambulance services for indigents.

The Greene County Commission may not define “indigent health care” within Section 1(d) of Act No. 88‑627 to include the use of funds for purposes other than for indigent health care.

The Greene County Commission may expend the accumulated proceeds of the 15 percent beer tax specifically earmarked for indigent health care in section 1(d) of Act No. 88‑627 to provide prescription medication and to provide payment of ambulance services for indigents.

Dear Mr. Lankster:


This opinion of the Attorney General is issued in response to your request on behalf of the Greene County Commission.

QUESTION
May funds that have accumulated in the coffers of the Greene County Commission that are earmarked for indigent health care be used for the payment of prescription medication for indigents, payment of ambulance services for indigents, or used for general fund purposes other than health care?

FACTS AND ANALYSIS

Act No. 88‑627 states:

Section 1.  Section 1 of Act No. 84‑530, H. 239, 1984 Regular Session, is hereby amended to read as follows:

“Section 1.  Commencing on July 1st, 1988, the entire amount of the exclusive state​wide uniform beer tax shall be paid to the Judge of Probate of Greene County and distributed as follows:

“(a) Five percent (5%) shall be paid to the Probate Judge as commission for the collection and administration of said tax.

“(b) Twenty percent (20%) shall be paid to the county general fund to be distributed equally to the munici​palities in Greene County.

“(c) Thirty percent (30%) shall be paid to the county general fund to be distributed to the Greene County Board of Education.

“(d) Fifteen (15%) shall be paid to the county general fund to be used exclusively for indigent health care.

“(e) Thirty percent (30%) shall be paid to the county general fund.”

1988 Ala. Acts No. 88-627, 986.


The Health Care Responsibility Act, Act No. 79‑808, which is codi​fied at sections 22‑21‑290 through -297 of the Code of Alabama, expresses the intent of the Legislature to “place the ultimate financial obligation for the medical treatment of indigents on the county in which the indigent resides, for all those costs not fully reimbursed by other governmental programs or third-party payers.”  See ALA. CODE § 22‑21‑291 (1997).  This intent is furthered in section 22‑21‑293 of the Code of Alabama, which reiterates that intent, but limits the county's responsibility to pay​ment for thirty days of treatment in a regional hospital or to the number of days allowed by Medicaid.  The Act, however, does not provide a mecha​nism for the county's discharge of the responsibility placed upon it by the Act.  Such a mechanism was left to a further act of the Legislature or to the county government utilizing its inherent powers to do so.


You have pointed out in your letter that monies have accumulated in the treasury of Greene County resulting from a 15 percent beer tax that is specifically marked for “indigent health care.”  That Act amended section 1 of Act No. 84‑530 to provide, at section 1(d), that “[f]ifteen percent (15%) shall be paid to the county general fund to be used exclusively for indigent health care.”  1988 Ala. Acts No. 88-627, 987.


The cases interpreting the Health Care Responsibility Act hold that the Act is not an unconstitutional expenditure of public funds for private interests because the Act is founded upon the authority given to the Leg​islature by section 88 of article IV of the Constitution of Alabama whereby it is “the duty of the legislature to require the several counties of the state to make adequate provision for the maintenance of the poor.”  See Bd. of Comm’rs  of Wilcox County, Alabama v. Bd. of Trustees of Univ. of Alabama, d/b/a Univ. Hospital, 483 So. 2d 1365 (Ala. Civ. App. 1985). That case cites, with approval, Marengo County, Alabama v. Univ. of South Alabama, 479 So. 2d 48 (Ala. Civ. App. 1985), which reached the same conclusion.  Marengo County likewise founded its upholding of the constitutionality of the Health Care Responsibility Act upon the constitu​tional requirement in section 88 of article IV of the Constitution of Ala​bama for the “adequate provision of the maintenance of the poor”.  ALA. CONST. art. IV, § 88.  Neither case, however, further defined “provision of indigent health care.”


The Alabama Court of Civil Appeals, in Univ. of South Alabama, d/b/a Univ. of South Alabama Med. Ctr. Hosp. v. Escambia County, 2000 WL 868526, *1 (Ala. Civ. App.), withdrew its earlier opinion in the same cause and expanded the interpretation of the Health Care Responsibility Act as it related to care of prisoners in the county jail who were indigent in Escambia County.  The Court observed that the trial court held that section 14‑6‑19 of the Code of Alabama, which replaced the duty to provide indi​gent health care to inmates, should be read in para materia with section 22‑21‑293 of the Code.  The court observed that both statutes concerned medical care for the indigents and the responsibility of the county to pay for such medical care.  The Court also observed that statutes that “relate to the same subject matter should be construed together in order to determine the intent of the Legislature, which in this case was to place the indigents’ health care costs on the county.” Univ. of South Alabama, d/b/a Univ. of South Alabama Med. Ctr. Hosp. v. Escambia County, 2000 WL 868526, *1 (Ala. Civ. App.) (citations omitted).


In Opinion No. 2000‑130, to the Honorable Joe Stewart, Chairman, Fayette County Commission, dated April 27, 2000, this Office opined that Amendment No. 72 to the Constitution of Alabama provided that counties could, by vote of the people, authorize a tax to raise funds for “public health facilities.”  The Attorney General stated that the county commission possessed the authority to define a public health “facility” and to deter​mine what should be deemed to be in the “public interest.”  The Attorney General cites Opinion No. 99‑00018 to the Honorable Mark Duckworth, Chairman of the Fayette County Commission, dated October 22, 1998, which authorized the Fayette County Commission to expend funds to con​tract with an ambulance service and to purchase an ambulance for such service to provide ambulance services to the counties' indigents under the same Amendment No. 72 consistent with a broader definition of “public health facilities.”


In Opinion No. 94-00021, to the Honorable S. Keith Powell, Administrator, Pickens County Commission, dated October 20, 1993, the Attorney General opined that funds that were derived from taxes levied by Act No. 75‑510 and Act No. 75‑511 could be used to fund a community-based health care program for the disabled and senior citizens of the county.  The question that had been asked was whether the county com​mission could use funds from the hospital sales tax and use tax to help fund a home health care program for the disabled and senior citizens of the county.  The purpose of the tax in question was that it should be used for “public health purposes.”  The Attorney General held that the defining of  “public health purposes” was within the discretion of the county commis​sion.


In Opinion No. 89-00349, to the Honorable Charles D. Langford, Alabama State Senate, dated July 10, 1989, the Attorney General held that while county government was prohibited by section 94 of article IV of the Constitution of Alabama from appropriating funds directly to the Gift of Life Foundation, such funds could be indirectly given through the mecha​nism of appropriating them to the Alabama Department of Public Health, which had a contract with Gift of Life to perform a comprehensive peri​natal system care to serve indigent pregnant women and their infants in the project area by supplying obstetricians/gynecologist and certified nurse midwives who were to staff high risk perinatal clinics in Montgomery County to serve the regional area.  The Attorney General held that this broad definition of providing indigent health care fit within the Health Care Responsibility Act.

CONCLUSION

The Greene County Commission may define “indigent health care” within Section 1(d) of Act No. 88‑627 to include the payment of prescrip​tion medication for indigents or to pay for ambulance services for indi​gents.  The county may not interpret that subparagraph to allow for the use of funds other than for indigent health care.  Thus, the Greene County Commission may expend the accumulated proceeds of the 15 percent beer tax specifically earmarked for indigent health care in section 1(d) of Act No. 88‑627 to provide prescription medication and to provide payment of ambulance services for indigents.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact John R. Wible, General Counsel, Department of Public Health.







Sincerely,

BILL PRYOR

Attorney General

By:







CAROL JEAN SMITH







Chief, Opinions Division
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