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Honorable George Perdue

Member, House of Representatives

Post Office Box 2473

Birmingham, Alabama  35201

Housing Authorities – Jefferson County – City of Birmingham – Mayors – City Councils – Appointments 

The mayor of Birmingham is the proper authority to appoint a commissioner to the Birmingham Housing Authority.

Dear Representative Perdue:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Who has the authority to appoint commis​sioners to the Birmingham Housing Authority: the mayor of the City of Birmingham or the Bir​mingham City Council? 


FACTS AND ANALYSIS


Three acts of the Alabama Legislature apply to the appointment of commissioners to the Birmingham Housing Authority.   In 1935, the Ala​bama Legislature adopted a general law of statewide application providing for the establishment of local housing authorities.  This act, Act No. 56 (1935), provides that a housing authority “shall consist of five commis​sioners appointed by the mayor and he shall designate the first chairman.” 1935 Ala. Acts No. 56, 126.  This statute was codified as section 8 of title 25 of the 1940 Code of Alabama and is now codified in section 24-1-24 of the 1975 Code of Alabama.  ALA. CODE § 24-1-24 (2000).  


In 1955, the Alabama Legislature enacted Act No. 452 (1955), which provides a mayor-council form of government in the City of Bir​mingham.  1955 Ala. Acts No. 452, 1004.  Section 3.07 of that Act pro​vides as follows:


3.07 Powers. – All powers of the city, including all powers vested in it by this Act, by the laws, general and local, of the State, and by Title 62 of the Code of Alabama of 1940, as amended, and the determination of all matters of policy, shall be vested in the council.  Without limitation of the foregoing, the council shall have the power to:

* * *


(e) Appoint the members of all boards, commissions or other bodies authorized hereunder or by law.  This provision for appointment of members of boards, commissions or other bodies authorized hereunder or by law shall supercede any different provision for appointment of such members contained in any statute or ordinance in effect at the time of adoption by the city of the Mayor-Council form of government set up by this Act, and shall include power to remove any member of any board, commission or body to the same extent as might be done by the city of the mayor-council form of government set up by this act and to appoint another in his stead.

1955 Ala. Acts No. 452, 1004.


Finally, in 1981, the Alabama Legislature passed Act No. 81-807, which amended section 24-1-24 of the Code of Alabama.  Act No. 81-807 provides that a housing authority “shall consist of five commissioners appointed by the mayor, who shall designate the first chairman.” 1981 Ala. Acts No. 81-807, 1433.  This Act reiterated the power of the mayor to appoint commissioners to the Birmingham Housing Authority.  This Office is not aware of any subsequent amendments to section 3.07 of Act No. 452 (1955).  Section 24-1-24 is the latest expression of the Legisla​ture regarding appointment of housing authority commissioners.


While Act No. 452 (1955) grants the city council the general power of appointment to all boards, Act No. 81-807 specifically provides that the mayor shall appoint commissioners to the Birmingham Housing Authority. The Supreme Court of Alabama has held that “special provi​sions relating to specific subjects control general provisions relating to general subjects.” Geter v. United States Steel Corp., 264 Ala. 94, 97, 84 So. 2d 770, 773 (1956).  See also Murphy v. City of Mobile, 504 So. 2d 243 (Ala. 1987).  In addition, the Court has stated that “when the law descends to particulars, such more special provisions must be understood as exceptions to any general rules laid down to the contrary.” Geter, 264 Ala. at 97, 84 So. 2d at 773. This Office interprets Act No. 81-807 as an exception to the rule found in the Act No. 452 (1955) that the city council appoints the members of all boards. 


In addition, Act No. 81-807 is the latest expression of the Legisla​ture regarding appointments to housing authorities.  The Court has stated that “when the provisions of two statutes are directly repugnant and can​not be reconciled, it must be presumed that the legislature intended an implied repeal, and the later statute prevails as the last expression of the legislative will.”  Fletcher v. Tuscaloosa Fed. Sav. & Loan Ass’n, 294 Ala. 173, 177, 314 So. 2d 51, 55 (Ala. 1975).  While the Legislature did not expressly repeal Act No. 452 (1955), this Office must presume that, when it amended section 24-1-24 in 1981, it repealed by implication sec​tion 3.07 of Act No. 452 (1955) with respect to appointments to local housing authorities.  Therefore, it is the opinion of this Office that section 24-1-24 controls appointments to the Birmingham Housing Authority and that the mayor is the proper authority to appoint commissioners to the Birmingham Housing Authority.

CONCLUSION


The mayor of Birmingham is the proper authority to appoint a com​missioner to the Birmingham Housing Authority.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Terri Olive Tompkins of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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