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THIS OPINION HAS BEEN OVER​RULED BY THE OPINION ISSUED TO REPRESENTATIVE JOHN F. KNIGHT JR., DATED 8-12-2003, A.G. NO. 2003-214

Honorable Howard Mandell
Attorney for City of Montgomery
Post Office Box 1111

Montgomery, Alabama  36101-1111
Mayors -- City Councils -- Appoint​ments -- Housing Authorities -- Montgomery County

Pursuant to section 24-1-24 of the Code of Alabama, the members of the City of Montgomery Housing Authority are appointed by the mayor.

Dear Mr. Mandell:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Montgomery.

QUESTION


Are appointments to the City of Montgom​ery Housing Authority to be made by the mayor or by the city council?

FACTS AND ANALYSIS


Section 11-40-21 of the Code of Alabama, adopted in 1993, pro​vides that, in any Class 3 municipality, the number of members who shall serve on any municipal board shall be the same as the number of members of the municipal governing body, unless the council by a two-thirds vote determines otherwise.  ALA. CODE § 11-40-21 (Supp. 2000).  The City of Montgomery is a Class 3 municipality.  The Alabama Supreme Court held that this section is applicable to the City of Montgomery Housing Authority.  City of Montgomery v. Water Works & Sewer Bd., 660 So. 2d 588 (Ala. 1995).  Section 11-40-21 does not address the question of who makes the appointments to the Housing Authority.


In 1935, the Alabama Legislature adopted a general law with state​wide application, Act No. 56, providing for the establishment of munici​pal housing authorities.  1935 Ala. Acts No. 56, 126.  The mayor was authorized to appoint the members of the housing authority.  This statute was codified as section 8 of title 25 of the 1940 Code of Alabama and is now codified in section 24-1-24 of the 1975 Code of Alabama.  See ALA. CODE § 24-1-24 (2000).


In 1973, Act No. 618 (1973), a general bill of local application, was passed, providing for the mayor-council form of government for the City of Montgomery.  Section 3.07 of this Act authorizes the city council to appoint members of boards and commissions and states in pertinent part:

[T]he council shall have the power to:

* * *


(e) Appoint the members of all boards, commissions or other bodies authorized hereunder or by law.  This provision for appointment of members of boards, commissions or other bodies authorized hereunder or by law shall supersede any different provision for appointment of such members contained in any statute or ordinance in effect at the time of adoption by the city of the mayor-council form of government set up by this act. . . . 

1973 Ala. Acts No. 618, 879, 887.  At the time the mayor-council form of government was adopted, the provisions of Act No. 618 (1973) superseded the provisions of Act No. 56 (1935).  Therefore, the members of the City of Montgomery Housing Authority were appointed by the city council.


In 1981, the Alabama Legislature passed Act No. 81-807, which amended section 24-1-24 and granted the mayor the authority to appoint housing authority members.  1981 Ala. Acts No. 81-807, 1433.  This Office is not aware of any subsequent amendments to section 3.07 of Act No. 618 (1973).  Section 24-1-24 is a general statute applicable to the entire state, which relates specifically to the appointment of housing authority members, and is the latest expression of the Legislature with respect to the appointment of housing authority members.


The Supreme Court of Alabama has held that “special provisions relating to specific subjects control general provisions relating to general subjects.”  Geter v. United States Steel Corp., 264 Ala. 94, 97, 84 So. 2d 770, 773 (1956).  See also Murphy v. City of Mobile, 504 So. 2d 243 (Ala. 1987).  In addition, the Court has stated that “when the law descends to particulars, the more special provisions must be understood as exceptions to any general rules laid down to the contrary.” Geter, 264 Ala. at 97, 84 So. 2d at 773.  This Office interprets Act No. 81-807 as an exception to the rule found in Act No. 618 (1973) that the city council appoints the members of all boards. 


Although the latest amendment of section 24-1-24 did not explicitly repeal section 3.07 of Act No. 618 (1973), the provisions of section 24-1-24 relating to the appointment of housing authority members directly con​flict with section 3.07 of Act No. 618 (1973).  The Alabama Supreme Court has held that it is “presumed that, when enacting a statute, the Legislature has full knowledge of and information about prior and exist​ing law and legislation regarding a particular subject matter.”  Stewart v. State, 730 So. 2d 1246, 1249-50 (Ala. 1999).  Therefore, this Office may presume that the Legislature was aware of the provisions of section 3.07 of Act No. 618 (1973) when it amended section 24-1-24 of the Code of Alabama.  


With respect to repeal by implication, the Alabama Supreme Court stated:


Certainly, repeal by implication is not favored, and an express repeal by the Legislature is preferable. Yet, repeal by implication is an accepted legislative tool that this Court must acknowledge.  Where two provisions directly conflict, this Court may presume that the Legis​lature intended to repeal the earlier provision by adopting the later one.

Stewart, 730 So. 2d at 1250 (citations omitted, emphasis added).  When a “repugnancy” exists between two statutes, Alabama law is clear that the more recent statute will be deemed to repeal the older statute by implica​tion.  See Fletcher v. Tuscaloosa Fed. Sav. & Loan Ass’n, 294 Ala. 173, 314 So. 2d 51 (1975).  The Legislature could have added words such as “unless otherwise provided by law” to section 24-1-24 that would give effect to the appointing authority set forth in section 3.07 of Act No. 618 (1973).  Those words, however, were not added, and the latest expression of the Legislature must be given effect.  


This Office has previously stated that these two provisions can be reconciled and a field of operation given to both.  Opinion to Honorable J.C. Miller Jr., Executive Director, Housing Authority of the City of Montgomery, dated April 27, 1995, A.G. No. 95-00198.  This opinion is hereby overruled because this Office determines that it is not possible to give a field of operation to both statutes with respect to the appointing authority for housing authority members.

CONCLUSION


Pursuant to section 24-1-24 of the Code of Alabama, the members of the City of Montgomery Housing Authority are appointed by the mayor.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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