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Honorable Fred K. Granade

Attorney, Baldwin County Board 

  Of Education

Stone, Granade & Crosby, P.C.

Post Office Drawer 1509

Bay Minette, Alabama  36507

Counties -- Education, Boards of -- Real Property -- Leases -- Consideration -- Baldwin County

The county board of education may not deed or lease realty to another govern​mental agency for other non-school-related public uses unless it receives fair and adequate consideration therefore.

Benefits other than those of a monetary value may constitute adequate consid​eration, and such factual determination shall be made by the county board of education.

Dear Mr. Granade:


This opinion of the Attorney General is issued in response to your request on behalf of the Baldwin County Board of Education.

QUESTION


Whether the Baldwin County Board of Education can lease real property to a govern​mental entity or authority in consideration of improvements to the leasehold by the lease when the Baldwin County Board of Education deter​mines that the value of the benefits of improve​ments to the school system are adequate consid​eration for the lease.

FACTS AND ANALYSIS


According to your request, the Baldwin County Board of Education desires to enter into a lease agreement with a Baldwin County municipal​ity wherein the property owned by the Board would be transferred to the municipality, and in consideration thereof, the municipality would make “certain improvements to the school property for both municipal recrea​tional activities and for school athletic and instructional activities.”


Section 9-15-70, et seq., of the Code of Alabama generally requires that the State and its agencies submit the sale or lease of any real property to a competitive bid process.  Section 9-15-82 of the Code, however, pro​vides, in pertinent part, that this article shall not apply to the sale or lease of any real property, or interest therein, by a county or municipal board of education.  Therefore, this section of the Alabama law would not apply to the transfer proposed by the Baldwin County Board of Education.


Numerous opinions of the Attorney General have held that the transfer of interest in real property requires that the Board must receive fair and adequate consideration for the real property sold or leased by it and that the proceeds of the transaction must be used for school purposes.  See Opinion to Honorable Broox G. Garrett Jr., Attorney, Escambia County Board of Education, dated September 6, 2000, A.G. No. 2000-228; Opinion to Honorable Stanley E. Munsey, Attorney, Colbert County Board of Education, dated April 10, 2000, A.G. No. 2000-122; Opinion to Hon​orable W. Gregory Ward, Attorney, Chambers County Board of Education, dated January 10, 1995, A.G. No. 95-00085; Opinion to Honorable Carl E. Johnson, Attorney at law, dated June 22, 1989, A.G. No. 89-00335; Opinion to Honorable Roy W. Johnson, Speaker Pro Tem, House of Rep​resentatives, dated February 8, 1985, A.G. No. 85-00199.


The fair and adequate consideration required may be monetary or in the form of benefits to the board.  Id.  Any non-monetary benefit should relate to school purposes.  Id.  The Board should determine the value of any non-monetary benefits.  Fair and adequate consideration is not deter​mined by the Attorney General, but by the parties involved.  See Opinion to Honorable Broox G. Garrett Jr., Attorney, Escambia County Board of Education, dated September 6, 2000, A.G. No. 2000-228; Opinion to Hon​orable W. Gregory Ward, Attorney, Chambers County Board of Education, dated January 10, 1995, A.G. No. 95-00085.


The question of the non-monetary value flowing to the Board is one of fact to be determined by the school board and is to be determined by what value, if any, the improvements made by the municipality can or would benefit the schools.  Those are questions to be determined by facts which are known only to the school board and can only be determined by that entity.  The nature and degree of the use for students for recreational and school athletic and instructional purposes would certainly be relevant in that analysis.

CONCLUSION


The lease of real property by the Baldwin County Board of Educa​tion requires that such transfer be for adequate consideration, even if the consideration is non-monetary, and must be for school purposes.


The benefits flowing to the board of education, such as improve​ments to the school property for both municipal recreational activities and for school athletic and instructional activities, may constitute adequate consideration, but the value of those benefits is to be determined by the county board of education.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Larry E. Craven, Office of General Counsel, State Department of Education.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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