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Honorable Thomas L. Stewart

Attorney, Gorham & Waldrep

Suite 700

2101 Sixth Avenue North

Birmingham, Alabama  35203

Education, Boards of – Tobacco Products - Jefferson County

A policy of the Birmingham Board of Education allowing the use of tobacco products in certain desig​nated areas inside and/or outside of school property would violate the regulations of the State Board of Education. 

Dear Mr. Stewart:


This opinion of the Attorney General is issued in response to your request on behalf of the Birmingham Board of Education.

QUESTION


Would a policy of the Birmingham Board of Education allowing the use of tobacco prod​ucts in certain designated areas inside and/or outside of school property be valid under appli​cable laws?

FACTS AND ANALYSIS


According to your opinion request, the current policy of the Bir​mingham Board of Education (“Board”) regarding tobacco use on school property declares all buildings operated by the Board, and all spaces within the buildings, to be officially smoke-free environments.  The pol​icy further prohibits the use of any tobacco product on school system property during the normal workday and pro​hibits such use in school vehicles at all times.


The Code of Alabama does not mandate that the Board prohibit smoking on all school property.  A regulation promulgated by the State Board of Edu​cation in 1995, found in chapter 290-3-1-.02(1)(b)2 of the Alabama Adminis​trative Code, however, provides that local boards of education must “[a]dopt a uniform policy prohibiting the use of tobacco products on school property and prescribing specific penalties for violat​ing this policy.” ALA. ADMIN. CODE 290-3-1-.02(1)(b)2 (1995).  Sec​tion 16-3-11 of the Code of Alabama provides that the State Board of Education shall exercise “general control and supervision over the public schools of the state.”  ALA. CODE § 16-3-11 (1995).  Section 16-11-9 vests city boards of education “with all powers nec​essary or proper for the administration and management of the free public schools. . . .” ALA. CODE § 16-11-9 (1995).  In refusing to delineate the powers of the State Board of Education, the Supreme Court of Alabama observed that: 

[T]he authority to exercise general control and supervision over the county and city boards of edu​cation does not include the authority to exer​cise the powers and authority which the Legisla​ture has spe​cifically conferred upon such local boards.

Opinion of the Justices, 276 Ala. 239, 160 So. 2d 648 (1964).  The Leg​isla​ture has not specifically granted the State Board of Education or the local school boards the authority to regulate smoking on school property.  In the absence of that authority and any case law on this subject, it is not clear to this Office which activities fall under the oversight of the State Board of Education under section 16-3-11 and which activities are left to the local boards of education under section 16-11-9. 


Generally, local boards have adhered to the regulations promulgated by the State Board of Education without dispute. The State Board of Edu​cation has consistently interpreted section 16-3-11 to mean that it may promulgate regulations to be followed by the local boards of education. An established administrative construction that has been followed for a long time is pre​sumed correct.  Glencoe Paving Co. v. Graves, 266 Ala. 154, 94 So. 2d 872 (Ala. 1957).  See also State v. Consumers Bagging Co., Inc., 48 Ala. App. 95, 262 So. 2d 297 (Ala. Civ. App. 1971) (stating that when a longstanding administrative interpretation has stood unchal​lenged for a lengthy period of time, that fact is to be given favorable con​sideration by the courts). There​fore, based on this longstanding practice, it is the opinion of this Office that chapter 290‑3‑1-.02(1)(b)2 of the Ala​bama Administrative Code mandates that local boards of education must prohibit smoking on school property. In the opinion of this Office, the regulation of the State Board would be binding unless a court of compe​tent jurisdiction finds to the contrary. This Office was not asked whether this regulation of the State Board of Education is a valid exercise of its authority. Therefore, this Office expresses no opinion on that issue.

CONCLUSION


A policy of the Birmingham Board of Education allowing the use of tobacco products in certain designated areas inside and/or outside of school property would violate the regulations of the State Board of Edu​cation.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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