July 30, 2001

Honorable 

Page 3

THIS OPINION REVISED ON 10-11-2001.

Honorable Phillip Bowling

Circuit Court Clerk

Courthouse

201 Main Street

Tuscumbia, AL  35674

Sheriffs – Fees – Colbert County – Court Costs

In civil cases, the additional fee for service of process provided in Act No. 2000-566 is to be assessed when the service is requested unless the court finds that prepayment of fees will constitute a substantial hardship.

In criminal cases, the additional fee for service of process provided in Act No. 2000-566 is to be assessed only upon conviction.

Dear Mr. Bowling:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


Based on Act No. 2000-566, if a document is not served, is the additional fee prescribed in the Act still payable? If the plaintiff in the case provides the wrong address, is the additional fee assessed? If, for any rea​son, an alias summons is issued, should another service fee be charged?

FACTS AND ANALYSIS


Your opinion request states that Colbert County is unique in that it imposes an additional fee for service of process by the sheriff’s office.  Act No. 2000-566 provides in pertinent part:


Section 1.  The Sheriff of Colbert County, except for warrants for arrest, may contract with or enter into contract or agreement with a private, public, or gov​ern​mental entity for the purpose of service of process.  Nothing in this section should be construed as con​flict​ing with the provisions of Rule 4.1(b)(2) of the Alabama Rules of Civil Procedure.


Section 2. (a) In addition to all existing charges, fees, judgments, and costs of court, the clerk, sheriff, or other appropriate court official in the civil division of the District and Circuit Courts of Colbert County shall increase the fees by twelve dollars and fifty cents ($12.50) per document personally served by the sher​iff’s office, or its designee.  For purposes of this act, the term “document” shall include multiple papers served on a party or entity at one time.


For purposes of this act, all charges imposed under this act may be taxed as costs to any party to the action by the Judge of the Court presiding at the hear​ing of said matter.

2000 Ala. Acts No. 2000-566. 


While Act No. 2000-566 does not specify when the additional fee for service of process is to be assessed, other provisions of state law require that the addi​tional fee be assessed in civil cases in circuit and district court at the time of fil​ing.  Section 12-19-73 of the Code of Alabama provides for defendant service fees in civil cases in circuit court and district court.  ALA. CODE § 12-19-73 (1995).  That section specifically states that “[a]ll service fees shall be paid at the time of filing, except, that prepayments will not be required if the court finds that payment of such fee will constitute a substantial hardship.”  Id. Section 12-19-74 of the Code of Alabama provides that, in civil cases in circuit and district court, “[s]ubpoena fees shall be paid at the time the subpoena is requested unless the court has approved an affidavit of substantial hardship on behalf of the party requesting the subpoena(s).” ALA. CODE § 12-19-74 (1995).  In addition, in civil cases in circuit court and district court, fees for the post-judgment proceedings of attachment, garnishment, and execution shall be paid at the time the proceeding is initiated.  ALA. CODE § 12-19-75 (1995). 

State law does not provide for the refund of service fees under any circum​stances. Service fees are distributed regularly according to a statutory mandate.  A refund would be a practical impossibility once the service fees are disbursed by the circuit clerk.  Therefore, in civil cases, a service fee should not be refunded after service is requested and the fee paid.  State law does not provide that service fees are payable only when process is actually served.  Because state law mandates that service fees be paid at the time of filing, the additional fee prescribed in Act No. 2000-566 for service of process is assessed even if a document is not served.  Because the service fee is assessed at the time of filing, the fee is assessed, even if a party in the case provides the wrong address for service.  If an alias summons is issued for any reason, a service fee should not be assessed a second time because the fee has already been assessed. 
In criminal cases, docket fees and court costs are assessed only upon con​viction. ALA. CODE § 12-19-150. Therefore, the additional fee for service of pro​cess provided in Act No. 2000-566 is to be assessed only upon conviction in criminal cases.

CONCLUSION


In civil cases, the additional fee for service of process provided in Act No. 2000-566 is to be assessed when the service is requested unless the court finds that prepayment of fees will constitute a substantial hardship.


In criminal cases, the additional fee for service of process provided in Act No. 2000-566 is to be assessed only upon conviction.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Terri Olive Tompkins of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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