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Honorable Barry L. Mullins

Attorney, Tuscaloosa County Commission

Mullins & Williams

2600 Sixth Street

Tuscaloosa, Alabama  35401

Private Property – Private Work – County Commissions – Roads, Highways and Bridges – Tuscaloosa County

A county may not perform work on private roads unless enabling legis​lation permits the work to be per​formed, a health hazard exists, or the roadwork serves a public purpose.

The county commission may main​tain a road if it is dedicated or deeded to the county for public use and accepted by the county or acquired by the county through pre​scription.

Dear Mr. Mullins:


This opinion of the Attorney General is issued in response to your request on behalf of the Tuscaloosa County Commission.

QUESTION 1


Is it lawful for the county to use general fund proceeds to perform work on a portion of a private road that leads to the Fosters-Ralph Water Authority?

FACTS AND ANALYSIS


Residents of the county who live on a private dirt road in a private subdivision have asked the county to make repairs and perform some maintenance on a portion of this private road.  Your request states that a 40-foot easement along a portion of this road was granted by the private owners to the Fosters-Ralph Water Authority for access to the water tank and other appurtenances.  The improvements would be made to the portion of the road where the easement was granted to the Water Authority.  


The subdivision was developed prior to the adoption of subdivision regulations by the Tuscaloosa County Commission.  The developer required each purchaser of a lot to sign a statement that he or she under​stood that the road would be a private road and would not be maintained by the county.  The short portion of the road to the water tank is a single-lane dirt road that was constructed by the Water Authority, with assis​tance from the county.  Your request states that the county does some light maintenance, including scraping and graveling, for water authorities for access to their facilities.  The work requested in this situation, how​ever, is not requested by the Water Authority but, instead, by the resi​dents.  


Section 94 of the Constitution of Alabama, as amended, prohibits a county from giving money or a thing of value in aid of a private person, corporation, or association.  ALA. CONST. art. IV, § 94; ALA. CONST. amend. 558.  This Office has consistently held that a county may do work on private property if: (1) there is legislation permitting the work to be done; (2) the legislation provides that the county will be fully reimbursed for the labor, materials, and equipment used in the work; and (3) there is a provision of certainty in the legislation that the county will be paid.  Opinions to B.J. McPherson, Attorney, Blount County Commission, dated October 7, 1996, A.G. No. 97-00001; and to Honorable Todd McLeroy, Attorney, Cullman County Commission, dated January 8, 1996, A.G. No. 96-00083.  Our research reveals that there is no legislation of this type applicable to Tuscaloosa County.


There are two other instances when a county may perform work on private property:  when a health hazard exists or when a public purpose is served.  A county may do work on a private road if it is authorized pur​suant to a request from the State Board of Health, as provided in section 11-3-11 of the Code of Alabama.  ALA. CODE § 11-3-11(a)(16) (1989).  A county may also perform work on private property if the county deter​mines that a public purpose is served by that work. Slawson v. Alabama Forestry Comm’n, 631 So. 2d 953 (Ala. 1994).  For example, the county commis​sion may determine that roadwork that provides access to facili​ties for a water authority serves a public benefit and is not solely for the benefit of private individuals.

CONCLUSION


A county may not perform work on private roads unless enabling legislation permits the work to be performed, a health hazard exists, or the roadwork serves a public purpose.

QUESTION 2


Would the Tuscaloosa County Commission be acting within the bounds of law if it accepted properly deeded private dirt roads into its road system for future maintenance and improvements such as graveling and paving? 

FACTS AND ANALYSIS


In order for a road in the county to become a public county road, it must be dedicated or deeded to the county for public use and accepted by the county, or acquired by the county through prescription or by statutory proceedings.  Ford v. Alabama By-Products Corp., 392 So. 2d 217 (Ala. 1980); Opinion to Honorable Elisha C. Poole, Attorney for Butler County, dated December 8, 1995, A.G. No. 96-00061.  If the county has estab​lished guidelines that must be met before a road will be accepted by the county as a county road, of course the guidelines must be met before the county accepts the road, or the guidelines must be amended by an act of the county commission.

CONCLUSION


The county commission may maintain a road if it is dedicated or deeded to the county for public use and accepted by the county or acquired by the county through prescription.  


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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