July 11, 2001


Honorable Johnny Mack Morrow

Member, House of Representatives

512 4th Avenue, S.E.

Red Bay, Alabama  35582

Municipalities – County Commissions – Topless Dancing - Colbert County

Colbert County may, pursuant to Act No. 2000-337, prohibit topless dancing in establishments that serve alcoholic beverages.

Dear Representative Morrow:


This opinion of the Attorney General is issued in response to your request.

QUESTION

Pursuant to Act No. 2000-337, do the municipalities in Colbert County and the Colbert County Commission have the power to prohibit topless dancing on the premises of a business that serves or sells alcoholic beverages in Colbert County?

FACTS, LAW, AND ANALYSIS


Act No. 2000-337 expressly authorizes municipalities in Colbert County and the Colbert County Commission to prohibit topless dancing on the premises of a business that serves or sells alcoholic beverages.  Both state and federal courts have approved regulations prohibiting top​less dancing on the premises of a business that serves or sells alcohol.  In New York State Liquor Authority v. Ballanca, the United States Supreme Court ruled that a New York statute banning nude dancing in establishments licensed by the state to serve liquor was within the authority of the state to regulate liquor sales under the Twenty-first Amendment. New York State Liquor Authority v. Ballanca, 452 U.S. 714, 69 L. Ed. 2d 357, 101 S. Ct. 2599 (1981).  The Court said that whatever artistic or communicative value might attach to topless dancing was overcome by the state’s exercise of its broad powers under the Twenty-first Amendment.  Id. at 717.  This Office has cited this case as authority for opining that such regulations are enforceable in Alabama.  Opinion to the Honorable Tom Butler, Member, Alabama State Senate, dated October 18, 1995, A.G. No. 96-00012.


It is also worth noting that the Alabama Court of Criminal Appeals in Smith v. City of Huntsville, ruled that a city ordinance prohibiting topless dress at a licensed liquor establishment was not unconstitution​ally in conflict with state law and an Alcoholic Beverage Control Board regulation prohibiting bottomless dancers, but rather enlarged the scope of regulation, and fell within a city’s police power to promote morals and protect public welfare. Smith v. City of Huntsville, 515 So. 2d 72 (Ala. Cr. App. 1987); see also, Lanier v. City of Newton, 842 F.2d 253 (11th Cir. 1988) (holding a city ordinance prohibiting topless dancing in establishments that sell liquor constitutional under the Twenty-first Amendment).

CONCLUSION
Based on the decisions reached in the aforementioned cases, Colbert County may, pursuant to Act No. 2000-337, prohibit topless dancing in establishments that serve alcoholic beverages.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Divisions
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