July 5, 2001


Honorable T. Joe Faust

Chairman

Baldwin County Commission

Post Office Box 1488

Bay Minette, Alabama  36507

Sheriffs - Jailers - County Commissions - Employment Contracts – Contracts - Baldwin County

The Sheriff of Baldwin County may work an employee, such as a deputy or a jailer, for forty hours a week without giving him a benefit package provided to all county employees.  The sheriff’s exemption under the language of Act No. 95-581 and the Constitution of Alabama extends to deputies and jailers. 

The Sheriff of Baldwin County may work an employee who functions as a legal extension of his office, such as a deputy or a jailer, for full-time hours without the county having an obligation to provide a benefit pack​age to that employee.  A court secu​rity officer, as a county employee, would be entitled to a benefit pack​age offered to all county employees.

When offering employment to depu​ties and jailers, the provisions of Act No. 95-581 do not bind the Sheriff of Baldwin County because his exemption extends to these posi​tions.  When offering employment to a court security officer, the provi​sions of Act No. 95-581 bind the Sheriff of Baldwin County because his exemption does not extend to this position.

The Sheriff of Baldwin County is not required to have the approval of the Baldwin County Commission for all employment contracts developed for individuals that he employs.  The Sheriff would have to seek the approval of the county commission for all county employees under Act No. 95-581.

Baldwin County is legally liable for employment contracts between the jailers and court security officers and the sheriff.  

Dear Mr. Faust:

This opinion of the Attorney General is issued in response to your request on behalf of the Baldwin County Commission.

QUESTION 1

Can the Sheriff of Baldwin County work an employee for forty hours a week and not provide, to that employee, a benefit package offered all county employees?

FACTS, LAW, AND ANALYSIS


The Sheriff of Baldwin County may work an employee for forty (40) hours a week without providing a benefit package offered to all county employees.  Act No. 95-581 establishes the Baldwin County per​sonnel merit system for all county employees.  The Sheriff of Baldwin County, as an elected official, is exempt from the requirements of the personnel system under section 4 of Act No. 95-581.  Furthermore, the Con​stitution of Alabama clearly denominates the sheriff as a member of the state’s executive board and thus not a county employee subject to Act No. 95-581.  ALA. CONST. art. V, § 112.

In Whitten v. Lowe, 677 So. 2d 778, 780 (Ala. Civ. App. 1995), the Alabama Court of Civil Appeals concluded that an exemption provided for the sheriff in Marshall County’s personnel system extended to deputies hired by the sheriff.  The Court established that the deputies acted as the alter ego of the sheriff because the sheriff could be held civilly liable for their actions.  See Id. at 779.  Since the deputies merely acted as a legal extension of the sheriff, the sheriff’s exemption from the county person​nel system extended to cover their employment.

As noted in the opinion request, the Sheriff of Baldwin County hired county jailers and court security officers.  Under section 14-6-1 of the Code of Alabama, a sheriff “may appoint a jailer for whose acts he is civilly responsible.”  ALA. CODE § 14-6-1 (1995).  Because the sheriff is civilly responsible for the acts of the jailers he appoints, the jailers act as a legal extension of the sheriff and are exempted from the county person​nel system under Whitten v. Lowe.  Opinion to Honorable Thomas W. Hall, Sheriff of Conecuh County, dated February 13, 1996, A.G. No. 96-00136.  Therefore, county jailers would be given benefits only as pro​vided in their contracts with the Sheriff of Baldwin County.

While the exemption of the sheriff as an elected official under sec​tion 4 of Act No. 95-581 extends to jailers, the exemption does not extend to court security officers.  No section of the Code of Alabama makes sheriffs civilly responsible for the actions of court security officers.  Furthermore, this position involves a very limited objective and defines duties that do not require such employees to act as an alter ego of the sheriff.  See Terry v. Cook, 866 F. 2d 373, 378 (11th Cir. 1989) (stating in dicta that employees such as clerks and dispatchers with positions involving limited objectives do not act as the alter ego of the sheriff).  Therefore, court security officers, as county employees, are entitled to a benefit package offered all other county employees.

CONCLUSION


The Sheriff of Baldwin County may work an employee, such as a deputy or a jailer, for forty hours a week without giving him a benefit package provided to all county employees.  A deputy or jailer acts as a legal extension of the sheriff as the sheriff is civilly responsible for their actions.  The sheriff’s exemption from the Baldwin County personnel system under the Constitution of Alabama and under the language of Act No. 95-581 extends to deputies and jailers. This exception does not extend to court security officers because those employees do not function as an alter ego of the sheriff.

QUESTION 2

If the Sheriff of Baldwin County works an employee full time, what benefits does the county have to provide for that individual?

FACTS, LAW, AND ANALYSIS

The Sheriff of Baldwin County may work an employee who func​tions as a legal extension of his office, such as a deputy or a jailer, for full-time hours without the county having an obligation to provide a bene​fit package to that employee.  Since the Sheriff of Baldwin County is a member of the executive branch of state government rather than a county employee, those he hires that act as a legal extension of his office are also not county employees.  See Whitten v. Lowe, 677 So. 2d 778, 780 (Ala. Civ. App. 1995).  See also Lancaster v. Monroe County, 116 F.3d 1419 (11th Cir. 1997).  Because Act No. 95-581 establishing Baldwin County’s personnel merit system deals only with county employees, its provisions, including a benefit package, do not apply to deputies or jailers.  The employment benefits received by such employees would be dictated by the terms of their contractual agreement.  If the Sheriff of Baldwin County hires an employee that does not function as a legal extension of his office, such as a court security officer, the county should provide that employee with the standard benefit package for county employees.  Such employees would not be considered employees of the state because the sheriff would not be civilly responsible for their action, and their positions would not require them to act as the alter ego of the sheriff.

CONCLUSION


The Sheriff of Baldwin County may work an employee who func​tions as a legal extension of his office, such as a deputy or a jailer, for full-time hours without the county having an obligation to provide a benefit package to that employee.  A court security officer, as a county employee, would be entitled to a benefit package offered to all county employees.

QUESTION 3

In offering employment, either through the (Contractual Memorandum) offered to Court Security Officers or the (Contractual Agreement) offered to County Jailers, does the Sheriff of Baldwin County have to comply with the provi​sions set forth in Act No. 95-581, which estab​lishes the Baldwin County Personnel Merit Sys​tem?

FACTS, LAW, AND ANALYSIS

When offering employment to deputies and jailers, the Sheriff of Baldwin County does not have to comply with the provisions set forth in Act No. 95-581.  As previously stated, the Sheriff of Baldwin County is expressly exempted from the requirements of Act No. 95-581 as an elected official under section 4.  This exemption, when combined with the holding in Whitten v. Lowe, extends to deputies and jailers who act as a legal extension of the sheriff’s office.  Therefore, when offering employment for such positions, the provisions set forth in Act No. 95-581 that estab​lish the Baldwin County Personnel Merit System do not bind the Sheriff of Baldwin County.


When offering employment to court security officers, the Sheriff of Baldwin County must comply with the provisions set forth in Act No. 95-581.  Although the sheriff is exempted under section 4 of Act No. 95-581, his exemption does not extend to court security officers as their positions do not require them to act as the alter ego of the sheriff.

CONCLUSION


When offering employment to deputies and jailers, the provisions of Act No. 95-581 do not bind the Sheriff of Baldwin County because his exemption extends to these positions.  When offering employment to a court security officer, the provisions of Act No. 95-581 bind the Sheriff of Baldwin County because his exemption does not extend to this posi​tion.

QUESTION 4
Does the Baldwin County Commission have to approve any and all employment con​tracts that the Sheriff of Baldwin County has developed for individuals that he employs?

FACTS, LAW, AND ANALYSIS


The Sheriff of Baldwin County is not required to have the approval of the Baldwin County Commission for all employment contracts devel​oped for individuals that he employs.  Because the jailers and deputies are not county employees, the county commission has no authority to approve their contracts with the Sheriff of Baldwin County.  The Sheriff of Baldwin County must have the approval of the Baldwin County Commis​sion for employment contracts developed for court security officers.  Under section 4 of Act No. 95-581, all county employees “shall be hired, retained, disciplined, and dismissed based on the rules, policies and pro​cedures adopted to implement this act.” 1995 Ala. Acts No. 95-581, 1226, 1228.  As a county employee, a court security officer must be hired based on the procedures adopted under Act No. 95-581, which requires authori​zation of a classified employee by the county commission under section 2(5).

CONCLUSION

The Sheriff of Baldwin County is not required to have the approval of the Baldwin County Commission for all employment contracts devel​oped for individuals that he employs.  Specifically, the sheriff does not need approval for contracts with jailers and deputies as they are not county employees.  The sheriff would have to seek the county commis​sion’s approval for all county employees under Act No. 95-581.

QUESTION 5


Is the Baldwin County Commission legally liable for employees of the Sheriff of Baldwin County who are offered employment contracts neither approved by the Baldwin County Com​mission nor to which the Baldwin County Com​mission is a party?

FACTS, LAW, AND ANALYSIS


Baldwin County is legally liable for employment contracts entered into between the Sheriff of Baldwin County and jailers, although the county did not approve such contracts.  Under section 14-6-1 of the Code of Alabama, sheriffs have the sole power to hire and dismiss jailers working for the county jail as he has the legal custody and charge of the jail.  Because they are not county employees, the contracts between the jailers and the sheriff do not need to be approved by the county commis​sion.  Although the county has no authority to approve or reject the con​tract between the sheriff and the jailer, the county is legally liable for the compensation due the jailer under contract.  Under section 11-12-15(a)(2) of the Code of Alabama, the county must pay the compensation of the sheriff, deputy sheriff, and jailers for services performed.  Therefore, the Baldwin County is legally liable under Alabama law to pay the compen​sation of jailers hired by the sheriff, even when the county commission did not approve such contracts.

Baldwin County is liable for services rendered under contract by court security officers hired by the sheriff without the authorization of the county commission.  The county commission may ratify the contract between the court security officers and the sheriff, even though the sheriff acts without the authority of the county commission.  See Terrell v. Kay, 235 Ala. 54, 176 So. 823 (1937).  If the county commission chooses not to ratify the contracts between the court security officers and the sheriff,  the county commission must pay the court security officers at least the reasonable value of their services to the county under the doctrine of quantum meruit.  See State v. American Tobacco Co., 772 So. 2d 417, 422 (Ala. 2000).  

CONCLUSION


Baldwin County is legally liable for employment contracts between the jailers and court security officers and the sheriff. 

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Terri Olive Tompkins of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Divisions
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