June 28, 2001


Honorable Ella B. Bell

Executive Director

Alabama Family Trust

RSA Union Building 

100 North Union Street

P.O. Box 301410

Montgomery, Alabama 36130-1410

Alabama Family Trust – Trustees - Trust Agreements - Funds - Beneficiaries

The change in percentage applies retro​actively to those trusts in existence at the time Act No. 2000-141 went into effect only where the funds have not yet been distributed. 

Dear Ms. Bell:


This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Family Trust.

QUESTION ONE

Does the rate change under Act No. 2000-141 affecting the percentage of funds to be retained by the Alabama Family Trust apply to those trusts created before the passage of the Act, the funds of which have not been distributed?

FACTS AND ANALYSIS


On March 21, 2000, the Legislature passed Act No. 2000-141.   The Act amends provisions pertaining to the Alabama Family Trust (AFT).  Ala. Code §§ 38-9B-2 and 38-9B-5 (Supp. 2000).  The Act defines a suc​cessor life benefi​ciary and provides for revocation, withdrawal, and distribution of trust funds to the successor life beneficiary if the life bene​ficiary dies before receiving bene​fits of the trust.

In subdivision (c)(10) of section 38-9B-5 of the Code of Alabama, the Legislature substituted “90 percent” for “75 percent.”  This represents the per​centage of the fair market value of the life beneficiary’s account in the AFT that is to be distributed to the successor trust, the balance of which is distributed to the AFT Charitable Trust.  ALA. CODE § 38-9B-5(c)(10) (Supp. 2000).  Sub​division (c)(11) of Section 38-9B-5 likewise substitutes “90 percent” for “75 percent.”  This represents the percentage of life beneficiary’s account in the AFT to be distributed to the person or persons the donor has designated, the remaining amount of which is dis​tributed to the AFT Charitable Trust. ALA. CODE § 38-9B-5(c)(11) (Supp. 2000). 

Applying the new rates to trusts already in existence at the effective date of the Act is retrospective because the Act affects trusts created before the Act went into effect.  Generally, “courts have uniformly been reluctant to construe statutes as having retroactive operation, even though non-offensive constitution​ally, unless the intent of the legislature that a statute is to operate retroactively is made certain, either by actual words, or by clear and necessary implication.” Alabama Power Co. v. Director of Indus. Relations, 36 Ala. App. 218, 221, 54 So. 2d 786, 788 (1951), cert. denied.  The Supreme Court of Alabama restated this presumption against retro​active application of laws stating: 

The judiciary generally disdains retroactive appli​cation of laws because such application usually injects undue disharmony and chaos in the appli​cation of law to a given fact situation; therefore, the courts will generally indulge every presump​tion in favor of prospective application unless the legislature’s intent to the con​trary is clearly and explicitly expressed.

Lee v. Lee, 382 So. 2d 508, 509 (Ala. 1980), citing City of Brewton v. White’s Auto Store, Inc., 362 So. 2d 226 (Ala. 1978).  

While this Act does not explicitly state intent that the amendment should be applied retroactively, a retroactive effect, however, could be implied by the “necessary implication.”  Alabama Power Co. v. Director of Indus. Relations, 36 Ala. App. at 221.  AFT has not yet distributed the funds, and it is reasonable to conclude that, for those funds AFT still retains, the Act “necessarily” applies to them because the change is proce​dural rather than substantive.  

Generally, statutes dealing with procedural or remedial matters apply ret​rospectively.  Harlan v. State, 31 Ala. App. 478, 18 So.2d 744 (1944); South v. State, 86 Ala. 617, 6 So. 52 (1889).  In Harlan, the Court states that “unless expressly prohibited or unless some contractual rights are intervened, a statute which is remedial or procedural by its terms and pro​visions applies whether the cause of action accrued or had its inception before or after the effective date of the act.” Id., 31 Ala. App. at 481, 18 So. 2d at 747. Conversely, those statutes affecting vested rights or altering legal status, being substantive, are denied ret​rospective application.  Bar​rington v. Barrington, 200 Ala. 315, 76 So. 81 (1917). 

This statute does not create a new claim, but rather procedurally changes the rate that is distributed to those with an existing right.  Fur​thermore, apply​ing the new rate only adversely affects AFT.  Under the new percentage rate, the successor trust (or the person or persons named by the donor if there is no suc​cessor life beneficiary) receives more money than under the former percentage rate.  Consequently, no harm comes to the family and friends of those individu​als with a mental or physical impair​ment for whom the Act is intended to pro​vide.

CONCLUSION

This amendment is procedural, rather than substantive, affecting the rate at which the funds are distributed and does not create a substantive right.  Fur​thermore, applying this Act retroactively would not harm the intended benefici​aries of the Act.  For these reasons, this Act should be applied retroactively to those trusts the funds of which have not been dis​tributed. 

QUESTION TWO

If the funds are to be distributed to existing funds under the new rate, is an election to use the old rate available to the Alabama Family Trust?

FACTS AND ANALYSIS


The election belongs to the recipient of the funds, not to AFT. Hav​ing concluded that the newer rate applies to those trusts where the funds have not yet been distributed, an election to use the old rate is available in the sense that those who are entitled to receive 90 percent of the fair mar​ket value of a trust may choose to receive less. Allowing the trust to elect to use a lower percentage rate would be contrary to the conclusion reached above in Question One; the successor trust or person(s) named by the donor could then be adversely affected.

CONCLUSION


The Trust may not elect to use the old rate because to do so would create a burden to the successor life beneficiary or to the person(s) named by the donor.  


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Billington M. Garrett of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/BMG/SS
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