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Honorable Henry C. Mabry, III

Office of the Finance Director

Alabama State Finance Department

Alabama State Capitol

600 Dexter Avenue

Montgomery, Alabama 36130
Tobacco Products - Governor - Finance Department

The Governor and the Finance Director are given wide discretion in determining how to allocate the money appropriated by Act No. 2000-408.

Although the Governor and the Finance Director could choose to look to the provisions of the National Tobacco Grower Settlement Trust Agreement for direction in distributing these funds, nothing in state law compels them to do so.  

Anyone requesting assistance pur​suant to Act No. 2000-408 must prove to the satisfaction of the Gov​ernor and the Finance Director that they have suffered a financial loss due to the provisions of the National Tobacco Settlement.  Payments received from the National Tobacco Grower Settlement Trust Agreement may be taken into account.

Dear Dr. Mabry:


This opinion of the Attorney General is issued in response to your request.  Your request for an opinion contains eight questions about the appropriate manner by which you and the Governor should comply with the requirements of Section 6 of Act No. 2000-408. Questions Two, Four, and Five will be answered first because the answers to the remaining questions rest, at least partly, on their answer.  They will be answered jointly because they are so similar.

QUESTION TWO

What discretion, if any, do we have in deciding who may be eligible to receive these payments?

QUESTION FOUR


How is “lost income due to reduced tobacco demand” to be determined?

QUESTION FIVE


How would the amount of each payment to each eligible recipient be determined?

FACTS AND ANALYSIS


In your letter of request, you provide the following facts:


Section 6 of Alabama Act No. 2000-408, the general appropriation act for fiscal year 2001, conditionally appropriates up to $1,000,000.00 from the initial payment of tobacco revenues in excess of the first $38,000,000.00 received by the State of Alabama under the Master Settlement Agreement for pay​ments to “tobacco growers and tobacco quota holders.”  That section further provides that:

     The Director of Finance and the Governor may determine an equita​ble allocation of payments among tobacco growers and tobacco quota holders; certify tobacco growers and quota holders who are eligible for payments pursuant to this act; and disburse payments to qualified tobacco growers and tobacco quota holders.


No directions or instructions are provided in this act, and I am not aware of any other state legislative act concerning how these determina​tions and certifications shall be made.  The Department of Finance is not otherwise involved in, nor does it have jurisdiction over, any issues pertaining to tobacco growers or tobacco quota holders from which the information necessary to implement the requirements of Section 6 may be obtained.


While I understand that other similar pay​ments have been made to tobacco growers and tobacco quota holders through other government agencies utilizing funds from other sources, I am not presently aware of any factual or legal basis for determining the proper methodology for cal​culating payments or certifying eligible fund recipients.  I therefore request your opinion on how Governor Siegelman and I may comply with the requirements of Section 6 of Alabama Act No. 2000-408 in the distribution of the public funds appropriated by this act.


A National Tobacco Grower Settlement Trust Agreement (“the Agreement”) was established by a consent order that was executed on August 19, 1999.  The Agreement was established to provide aid to Tobacco Growers and Tobacco Quota Holders who might be adversely affected by potential reductions in tobacco consumption resulting from the execution of the Master Settlement Agreement of the tobacco litiga​tion.  Master Tobacco Grower Settlement Trust, dated July 19, 1999.  Under the provisions of the Agreement, the tobacco company defendants that are parties to the Agreement agreed to make payments to the states where there were tobacco growers or tobacco quota holders.  Alabama is such a state and is a signatory to the Agreement.  These payments were designed to offset losses that these tobacco growers and quota holders might have suffered from the settlement of the tobacco litigation.  Ala​bama tobacco growers and quota holders have received, and will continue to receive, annual payments.


In addition to the payments authorized under the Agreement, the Alabama Legislature also enacted a conditional appropriation that pro​vides that:


Section 6.  Any receipts up to $1,000,000 from the first initial payment of tobacco revenues in excess of the first $38,800,000 referenced in Section 41-10-638(a)(4) of the Code of Alabama 1975, is hereby conditionally appropriated to the Department of Finance to subsidize tobacco growers and tobacco quota holders for lost income due to reduced tobacco demand.  This conditional appropriation is conditioned upon the availability of tobacco revenues, the recommen​dation of the Director of Finance, and the approval of the Governor.  The Director of Finance and the Governor may determine an equitable allocation of payments among tobacco growers and tobacco quota holders; certify tobacco growers and quota holders who are eligi​ble for payments pursuant to this act; and dis​burse payments to qualified tobacco growers and tobacco quota holders.

2000 Ala. Acts No. 2000-408.


The Governor and the Finance Director are given wide discretion in determining how to allocate the money appropriated by the provisions of this law.  Although the Governor and the Finance Director could choose to look to the provisions of the Agreement for direction and could adopt its definition of “tobacco growers” and “tobacco quota holders,” nothing in state law compels them to do so.  This law does require, however, that those desiring to receive assistance pursuant to the law prove to the satis​faction of the Governor and the Finance Director that they have suffered a financial loss due to the provisions of the National Tobacco Settlement.  It would be consistent with the purpose of the law for the Governor and the Finance Director, in making their determinations of whether a par​ticular tobacco grower or tobacco quota holder has suffered a loss as a result of the Master Settlement Agreement, to consider any money received under the Agreement.

CONCLUSION


The Governor and the Finance Director are given wide discretion in determining how to allocate the money appropriated by Act No. 2000-408.


Although the Governor and the Finance Director could choose to look to the provisions of the National Tobacco Grower Settlement Trust Agreement for direction in distributing these funds, nothing in state law compels them to do so.  


Anyone requesting assistance pursuant to Act No. 2000-408 must prove to the satisfaction of the Governor and the Finance Director that they have suffered a financial loss due to the provisions of the National Tobacco Settlement.  Payments received from the National Tobacco Grower Settlement Trust Agreement may be taken into account.

QUESTION ONE

How should “tobacco growers and quota holders” be identified?

FACTS AND ANALYSIS

No guidance, other than that contained in the Agreement, is pro​vided in state or federal law as to how tobacco growers and tobacco quota holders are to be identified.  That decision is left to each grower state’s Certification Entity.  In Alabama, the Certification Entity is a committee that is composed of the Governor, the Attorney General, and the Commis​sioner of Agriculture and Industries.  A copy of the most recent certifica​tion is attached for your review.

CONCLUSION


Nothing in state or federal law sets forth the standard by which tobacco growers and quota holders are to be ascertained.  Nothing requires that the funds appropriated under Act No. 2000-408 be admin​istered to the same people or in the same manner as the funds under the Agreement are administered.  Funds administered under the terms of the Agreement may only be paid to those persons that the state Certification Entity identifies.

QUESTION THREE

Are there any standards, guidelines, state or federal statutes, regulations or other regula​tory documents that must be considered in the process of “certifying” tobacco growers and quota holders?

FACTS, ANALYSIS, AND CONCLUSION


Under the terms of the Agreement, tobacco growers and tobacco quota holders are defined and certified to the trustees each year.  No other guidance is provided.

QUESTION SIX

Are payments under the provisions of this act to be reported to the Internal Revenue Service and, if so, in what form?

FACTS, ANALYSIS, AND CONCLUSION


Payments of this type must be reported to the Internal Revenue Service and the Alabama Department of Revenue using a Form 1099G.

QUESTION SEVEN

If a dispute arises as to eligibility for pay​ment, under what legal authority would that dis​pute be settled?

FACTS, ANALYSIS, AND CONCLUSION

Although neither the Agreement, the Settlement, state law, or fed​eral law gives any guidance regarding the proper manner by which dis​putes over a person’s eligibility for payment, an aggrieved tobacco grower or tobacco quota holder could seek redress in the Circuit Court of Mont​gomery County, which is the county of reference for the Governor and the Finance Director.  See ALA. CODE § 36-2-4 (1991).

QUESTION EIGHT

Are the decisions of the Governor and Finance Director in these matters subject to review and approval/disapproval by any state or federal regulatory agency?

FACTS, ANALYSIS, AND CONCLUSION


This Office is unaware of any administrative process by which deci​sions of the Governor and the Finance Director regarding the eligibility of any certain tobacco grower or tobacco quota holder could be reviewed and their decision challenged.  As previously noted, an aggrieved tobacco grower or tobacco quota holder could seek such a review in the Circuit Court of Montgomery County.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/TRK
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42182v5/27013

