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Honorable Glenn McGriff

Tax Assessor

Chilton County Tax Assessor's Office

P. O. Box 889

Clanton, Alabama  35046

Tax Assessor – Mineral Rights - Chilton County

When real property is conveyed in fee, mineral rights are conveyed along with the surface property unless specifically excepted in the deed. 

A person may assume ownership by paying the mineral documentary tax for ten years only if he also meets the five elements of adverse posses​sion.

Dear Mr. McGriff:


This opinion of the Attorney General is issued in response to your request. 

QUESTION ONE


When land is bought and the mineral rights are not excepted on the deed, does the new owner of the real property own the mineral rights?

FACTS AND ANALYSIS


Your opinion request states that previously the Chilton County Pro​bate Judge’s Office contained a book listing the owners of mineral rights.  That book, however, has been misplaced, and questions have arisen about mineral rights in Chilton County.  When real property is conveyed in fee and the deed does not except mineral rights, the mineral rights are con​veyed along with the surface property.  See Brooks v. Shepard, 157 F. Supp. 379 (S.D. Ala. 1957).  See also Jesse P. Evans, III, Alabama Prop​erty Rights and Remedies, § 10.4(c) (1994) (“[m]ineral interests in land are considered part of ‘real estate’ and are as a rule not separately taxed or possessed unless severed”), citing Nelson v. Teal, 293 Ala. 173, 301 So. 2d 51 (1974). 

CONCLUSION


When real property is conveyed in fee, mineral rights are conveyed along with the surface property unless specifically excepted in the deed. 

QUESTION TWO


If the mineral owners paid the fifteen cents per acre [as provided in section 40-20-32 of the Code of Alabama], and there is no record of this, could someone else pay the mineral tax on this and assume ownership?

FACTS AND ANALYSIS


The fifteen cents per acre to which your question refers is the min​eral documentary tax levied in section 40-20-31 of the Code of Alabama.  That section provides:


There is hereby levied and shall be paid and collected as herein set forth a documentary or transfer tax, to be known as the mineral docu​mentary tax, upon the filing and recording of every lease and other writing hereafter executed whereby there is created a leasehold interest in and to any nonproducing oil, gas or other miner​als in, on or under or that may be produced from any lands situated within the State of Alabama, or whereby any such interest is assigned or is extended beyond the primary term fixed by the original instrument, and upon every deed, instrument, transfer, evidence of sale or other writing whereby there is hereafter conveyed to a grantee or purchaser, or excepted or reserved to a grantor separately and apart from the surface, any interest in or right to receive royalty from any nonproducing oil, gas or other minerals in, on or under or that may be produced from any lands within the State of Alabama;  provided, that the tax shall not apply to any mortgage or instrument creating a lien upon such interest, nor to the sale under foreclosure thereof. 

ALA. CODE § 40-20-31 (1998).  The mineral documentary tax applies when mineral rights are conveyed separately from surface property. Opinion to Paul Thomas, Judge of Probate, DeKalb County, dated July 30, 1982, A.G. No. 82-00485.  If the grantor conveys the mineral rights along with the surface rights, the mineral documentary tax does not apply.  Id.; Opinion to W. Hardy McCollum, Probate Judge, Tuscaloosa County, dated July 12, 1996, A.G. No. 96-00261.  If the grantor conveys only the sur​face property because he does not own the mineral interests, no mineral documentary tax is due.  Opinion to Tom Nicholson, Alabama House of Representatives, dated October 14, 1983, A.G. No. 84-00007.


Section 40-20-32 of the Code of Alabama prescribes the amount of the mineral documentary tax.  ALA. CODE § 40-20-32 (1998).  If the primary term of the creating document expires in ten years or less from the date of the execution of the document, the tax shall be a sum equal to $.05 per mineral or royalty acre conveyed, leased, or assigned.  ALA. CODE § 40-20-32(1) (1998).  The tax shall be $.10 per mineral or royalty acre of the primary term if the interest shall expire more than 10 years and less than 20 years from the date of execution of the instrument, or $.15 per mineral or royalty acre if the primary term of the interest may or shall extend more than 20 years from the date of the execution of the instrument. ALA. CODE § 40-20-32(2), 40-20-32(3) (1998).  This tax shall be paid in lieu of all ad valorem taxes on interests created or assigned after October 1, 1957.  ALA. CODE 40-20-35 (1998).


Your opinion request asks whether one could assume ownership of property after paying the mineral taxes if there is no record of the mineral owner’s paying the tax or if there is no record of who owns the mineral rights.  A person must meet several criteria in order to assume ownership of property by adverse possession.  


In Alabama there are basically two types of adverse possession, these two types being statu​tory adverse possession and adverse possession by prescription.  Adverse possession by pre​scription requires actual, exclusive, open, notori​ous and hostile possession under a claim of right for a period of twenty years.  See, Fitts v. Alex​ander, 277 Ala. 372, 170 So.2d 808 (1965). Statutory adverse possession requires the same elements, but the statute provides further that if the adverse possessor holds under color of title, has paid taxes for ten years, or derives his title by descent cast or devise from a possessor, he may acquire title in ten years, as opposed to the twenty years required for adverse possession by prescription.   Code 1975, § 6-5-200. See, Long v. Ladd, 273 Ala. 410, 142 So.2d 660 (1962).

Kerlin v. Tensaw Land & Timber Co., Inc., 390 So. 2d 616, 618 (Ala. 1980).  


Regarding payment of taxes to gain ownership of land through adverse possession, a person may hold property under color of title by paying taxes on the property for ten years.  ALA. CODE § 6-5-200 (1993).  The adverse possessor, however, must also meet the other five elements of adverse possession. Downey v. North Alabama Mineral Dev. Co., 420 So. 2d 68 (Ala. 1982).  Even though a party paid taxes on severed mineral rights for the requisite period of time and arguably had color of title, “possession must be, in addition to exclusive, open, notorious and hostile, actual.”
  Id. (emphasis in original).  Therefore, a person who is not the owner of record of mineral rights may not assume ownership of the min​eral rights merely by paying the documentary taxes.  His possession of the property must also be exclusive, open, notorious, hostile, and actual.  Whether a person has gained adverse possession of property is a question of fact that ultimately must be decided by a court of competent jurisdic​tion.

CONCLUSION


In order for one to assume ownership of property through adverse possession, the possession must be exclusive, open, notorious, hostile, and actual.  A person may assume ownership by paying the mineral docu​mentary tax for ten years only if he also meets the five elements of adverse possession.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Terri Olive Tompkins of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/TOT
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� Actual possession of a mineral may be manifested either by mining, excavating, or some other means of removal. Downey v. North Alabama Mineral Dev. Co., 420 So. 2d 68 (Ala. 1982).  An occasional venture onto the land in order to monitor attempts by others to remove minerals from the land is insufficient to constitute actual possession of minerals beneath the surface.  Id.  





