June 11, 2001


Honorable Charles R. Rhodes

District Attorney 

Thirty-Eighth Judicial Circuit

P. O. Box 923

Scottsboro, Alabama  35768

Retirement - Funds - Jackson County

Based upon the facts presented, the District Attorney’s Fund may be used to pay the employer costs when, due to administrative error, appro​priate employer share retirement payments were not made.

Dear Mr. Rhodes:

This opinion of the Attorney General is issued in response to your request.

QUESTION


Whether it would be legal for the Office of the District Attorney to pay the employer cost for an employee out of the District Attorney’s Fund to purchase retirement credit from October 1, 1980, to September 28, 1982.

FACTS AND ANALYSIS


A copy of a letter submitted from The Retirement Systems of Ala​bama reveals that an employee of the Jackson County District Attorney’s Office has requested to purchase and receive retirement credit for a period of her employment dating from October 1, 1980, to September 28, 1982.  It is represented that, during this time, retirement deductions were not withheld from the employee’s compensation due to administrative error.  The above-referenced letter cited section 36-27-4(a) of the Code of Ala​bama, which provides that “[a]ll persons who shall become employees after October 1, 1945, shall become members of the retirement system as a condition of their employment.”  ALA. CODE § 36-27-4(a) (1991).  It was further opined that the employee was not eligible to elect whether she wished to participate in the retirement system since participation was mandatory.  It was stated that the employer and employee must each make payment for the error service, and both payments must be sent together to the Retirement Systems Office by a specified date.


Section 36-27-24(b) of the Code provides, in part, that:

Contributions to and payments from the Annuity Savings Fund shall be made as follows: Effective October 1, 1971, each employer shall cause to be deducted from the salary of each member on each and every payroll of such employer for each and every payroll period five percent of his earnable compensation. . . .

ALA. CODE §  36-27-24(b) (Supp. 2000) (emphasis added).

Section 36-27-24(d) of the Code provides that:

The Expense Fund shall be the fund from which the expenses of the administration of the retirement system shall be paid, exclusive of amounts payable as retirement allowances and as other benefits provided in this chapter.  In addi​tion thereto and on account of each member of the retirement system, there shall be paid monthly by the employer an amount equal to a certain percentage of the earnable compensation of each member for the administrative expenses of the retirement system.  The percentage rate of such contribution shall be fixed by the Board of Control on the basis of the cost exclusive of that provided by interest not returnable.  Any amounts credited to the accounts of the members withdrawing before retirement and not returnable under the provisions of subsection (c) of Section 36-27-16 shall be credited to the Expense Fund.

ALA. CODE § 36-27-24(d) (Supp. 2000) (emphasis added).

Section 36-27-27(b) of the Code provides that:

Should any charge or error in the records result in any member or beneficiary receiving from the retirement system more or less than he would have been entitled to receive had the rec​ords been correct, the board of control shall cor​rect such error and, as far as practicable, shall adjust the payment in such manner that the actuarial equivalent of the benefit to which such member or beneficiary was correctly entitled shall be paid.

ALA. CODE § 36-27-27(b) (1991) (emphasis added).

This Office, in Attorney General’s Opinion No. 97-00040, dated November 18, 1996, written to W. N. Watson, Attorney for the DeKalb County Commission, addressed a similar issue.  There, the Assistant Dis​trict Attorney for DeKalb County was employed continuously from Octo​ber 13, 1981, through the time of his request to the Attorney General.  It was established that since January 1, 1983, he had participated in the Employees’ Retirement System of Alabama, and employee and employer contributions had been submitted on both his State and county salary.  Through administrative error, he did not participate in the Employees’ Retirement System from October 13, 1981, through December 31, 1982.  It was his desire to obtain retirement service credit for said period.   It was opined that he had submitted the required employee contributions on both his State salary and county supplement and that employer contribu​tions had been submitted by the State for the time frame.  He and the Employees’ Retirement System, thereafter, requested that DeKalb County, which participates in the Retirement Systems of Alabama, submit its employer share.   This Office, in citing sections 36-27-24(b), 36-27-24(d), and 36-27-27 of the Code of Alabama, concluded that the county was required to withhold employee contributions from the Assistant District Attorney’s county supplement and is thus required to pay employer matching contributions on the individual’s county supplement for the period of uncredited service.


Section 12-17-197 of the Code of Alabama provides that the Dis​trict Attorney’s Fund may be expended for the payment of any and all expenses to be incurred by him for law enforcement and in the discharge of the duties of his office as he sees fit.  Jackson County is currently the Thirty-Eighth Judicial Circuit and is subject to the provisions of said sec​tion.  It is noted that similar language appears in Act No. 195 (1961), which established a Solicitor’s Fund applicable to the Ninth Judicial Circuit that, at the time of passage, included Jackson County.  1965 Ala. Acts No. 195, 2171.

CONCLUSION


Based upon the facts presented, the District Attorney’s Fund may be used to pay the employer costs when, due to administrative error, appro​priate employer share retirement payments were not made.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Aaron W. Nelson, Legal Division, Department of Examiners of Public Accounts.
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BILL PRYOR







Attorney General
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CAROL JEAN SMITH







Chief, Opinions Division
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