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Honorable Curt Lee

Member, Alabama State Senate

Post Office Box 3426

Jasper, Alabama  35502

Beer Tax -- Taxes -- Alcoholic Beverage Taxes -- Alcoholic Beverage Control Board - Walker County

Where the subject matter of a local act is subsumed by a general statute applicable to the entire state, the local act is in violation of section 105 of article IV of the Constitution of Alabama and is unenforceable.

Dear Senator Lee:


This opinion of the Attorney General is issued in response to your request.

QUESTION


With reference to section 28-3-190(e) of the Code of Alabama, could local legislation be passed and enforced that would give a particular county the authority to levy an additional tax on beer?

FACTS, LAW, AND ANALYSIS


Section 28-3-190(e) of the Code of Alabama is a general statute with statewide application.  It provides that:


The tax herein levied is exclusive and shall be in lieu of all other or additional local taxes and licenses, county or municipal, imposed on or measured by the sale or volume of sale of beer; provided, that nothing herein contained shall be construed to exempt the retail sales of beer from the levy of a tax on general retail sales by the county or municipality in the nature of, or in lieu of, a general sales tax.

ALA. CODE § 28-3-190(e) (1998).


Section 28-3-190(e) of the Code provides the exclusive authority for the levy of an excise tax on the sale of beer throughout the State of Alabama.  The exception clause makes it clear that beer continues to be subject to a general sales tax or a tax levied in lieu of a general sales tax, such as the gross receipts tax authorized by section 11-51-180, et seq., of the Code of Alabama.  Therefore, beer and the excise tax on beer are not exempt from the levy of a sales tax.  The excise tax on beer is a consumer tax and is specifically included within the definition of sales and gross receipts from sales in the sales tax statutes.  ALA. CODE §§ 40-23-1(a)(6), 40-23-1(a)(8) (Supp. 2000).


The rules of statutory construction provide that a general law that applies to the entire state will prevail over the enactment of a local act when the subject matter of the local act is subsumed by the general statute.  Stokes v. Noonan, 534 So. 2d 237 (Ala. 1988); Opinion of Justices, 469 So. 2d 105 (Ala. 1985).  Section 105 of article IV of the Constitution of Alabama also prohibits the enactment of a local law where the subject matter is provided for by general law.

CONCLUSION


The enactment of a local law levying an additional tax upon beer would be in conflict with the general statute found at section 28-3-190(e) of the Code of Alabama, which provides an exclusive tax in lieu of all other taxes on beer sold within the State of Alabama.  Because the subject matter of the local act would be subsumed by a general statute applicable to the entire state, the local act would violate section 105 of article IV of the Constitution of Alabama and would be unenforceable.


I hope this sufficiently answers your question.  If this Office may be of further assistance, please do not hesitate to contact J. Wade Hope, Legal Division, Department of Revenue.

Sincerely, 

BILL PRYOR 

Attorney General 

By:

CAROL JEAN SMITH

Chief, Opinions Division
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