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Municipal Courts – Driving Under Influence – Felony - Courts - Jefferson County

A DUI case filed in municipal court that may be enhanced to a felony because of three prior DUI convic​tions must be transferred by the municipal court to the appropriate circuit court.

Dear Judge Schilling:


This opinion of the Attorney General is issued in response to your request.

QUESTION


What procedure should the municipal court follow when the court has a driving under the influence (DUI) complaint where the defendant’s previous convictions for DUI would make the complaint a felony DUI?

FACTS AND ANALYSIS


Municipal courts do not have jurisdiction over felony offenses.  ALA. CODE § 12-14-1 (1995).  A person convicted of a fourth or sub​sequent conviction for DUI shall be guilty of a felony.  ALA. CODE § 32-5A-191 (Supp. 2000); Ex parte Formby, 750 So. 2d 587 (Ala. 1999).  All felony offenses must be prosecuted in circuit court as set forth in Rule 2.2 of the Alabama Rules of Criminal Procedure as follows:


(a) FELONIES.  All felony offenses and misdemeanor or ordinance violations which are lesser included offenses within a felony offense or which arise from the same incident as a felony shall be prosecuted in circuit court, except that the district court shall have concurrent jurisdic​tion to receive guilty pleas and impose sentences in felony cases not punishable by sentence of death, including related and lesser included mis​demeanor offenses, and may hold preliminary hearings with respect to felony offenses.

Ala. R. Crim. P. 2.2.


Rule 2.2 of the Alabama Rules of Criminal Procedure also provides as follows:


(c) TRANSFER OF CASES.  Cases filed in a court which does not have original trial juris​diction of the offense charged shall be trans​ferred to the docket of the appropriate court as provided in Ala. Code 1975, § 12-11-9.

Id. (emphasis added).  Section 12-11-9 of the Code of Alabama discusses transfer of cases between circuit court and district court requiring the clerk or the judge of the court to transfer the case to the docket of the appropriate court.  This section also provides “the clerk shall make such cost and docket fee adjustments as may be required and transfer all case records.”  ALA. CODE § 12-11-9 (1995).  Rule 2.2 does not distinguish between courts but provides that cases filed in “a court” that does not have original jurisdiction must be transferred.


The Alabama Rules of Criminal Procedure govern the practice and procedure in all criminal proceedings in all courts of the state unless otherwise provided in a particular rule.  Ala. R. Crim. P. 1.1.  These rules have the force and effect of law unless changed by a general act of state​wide application.  ALA. CONST. amend. 328, § 6.11.  The Alabama Rules of Criminal Procedure were adopted May 31, 1990, after the passage of section 12-11-9 of the Code of Alabama in 1975.  Accordingly, Rule 2.2 is applicable and requires that a felony case filed in municipal court must be transferred to circuit court.


A recent Alabama Supreme Court decision further strengthens this opinion.  The Court concluded that the transfer of a DUI case from municipal court to circuit court was proper because the defendant had three prior DUI convictions that the Court found could be used to enhance his sentence to a felony.  Ex parte Thrasher, 2000 WL 1137357 (Ala. 2000).  

CONCLUSION


A DUI case filed in municipal court that may be enhanced to a fel​ony because of three prior DUI convictions must be transferred by the municipal court to the appropriate circuit court.  


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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