May 25, 2001


Honorable Charles H. Crim

Jefferson County Tax Assessor

111 Courthouse

Birmingham, AL 35263-0027

Tax Assessors -- Ad Valorem Taxes -- Exemptions 

Section 501(c)(3) of the Internal Revenue Code exempts certain organizations from federal income taxation.  There are no provisions, however, under section 10-3A-1, et seq., of the Code of Alabama, known as the "Alabama Nonprofit Corporation Act," that exempt non​profit organizations from ad valo​rem taxation based solely on the fact that they are incorporated as nonprofit corporations.

Pursuant to section 40-9-1 of the Code of Alabama, the following property is exempt from ad valorem taxation:  “[A]ll property, real and personal, used exclusively for religious worship, for schools or for purposes purely charitable; pro​vided, that property, real or per​sonal, owned by any educational, religious or charitable institution, society or corporation let for rent or hire or for use for business pur​poses shall not be exempt from taxation, notwithstanding that the income from such property shall be used exclusively for education, religious, or charitable purposes.”

Whether the property is being used exclusively for an exempt purpose is a question for the taxing official to determine.  

Dear Mr. Crim:

This opinion of the Attorney General is issued in response to your request.

QUESTION

A certain property (land and improve​ments) used for low-income housing is owned by an exempt entity (Ascent Care Housing - Beaconview, LLC; a Georgia LLC) under Sec​tion 501(c)(3) and Section 170 of the Internal Revenue Code of 1986.  The owner has an agreement with a for-profit management corpo​ration, First Management Services, Inc.  Would this property be exempt from ad valorem tax? 

FACTS AND ANALYSIS
Section 501(c)(3) of the Internal Revenue Code exempts certain organizations from federal income taxation.  The State of Alabama rec​ognizes those organizations with 501(c)(3) status and allows them an exemption from state income taxation.  There are no provisions, however, under section 10-3A-1, et seq., of the Code of Alabama, known as the “Alabama Nonprofit Corporation Act,” that exempt nonprofit organiza​tions from ad valorem taxation based solely on the fact that they are incorporated as nonprofit corporations.

Section 40-9-1 of the Code of Alabama provides that the following property shall be exempt from ad valorem taxation:

[A]ll property, real and personal, used exclu​sively for religious worship, for schools or for purposes purely charitable; provided, that prop​erty, real or personal, owned by any educational, religious or charitable institution, society or corporation let for rent or hire or for use for business purposes shall not be exempt from taxation, notwithstanding that the income from such property shall be used exclusively for edu​cation, religious or charitable purposes . . . .

ALA. CODE § 40-9-1(1) (1998).

To be entitled to an exemption from ad valorem taxation, the prop​erty of the organization must be used for one of the exempt purposes set out in section 40-9-1 of the Code of Alabama.  Whether the property is being used exclusively for an exempt purpose is a question for the taxing official to determine.  The appellate courts in this state, however, have upheld a ruling from the Circuit Court of Montgomery County in Monroe v. Baptist Health Care Foundation, 772 So. 2d 414 (2000), in which the Court held that a retirement facility (Bell Oaks) providing housing for the elderly at the lowest cost feasible was “assisting people to establish them​selves in life,” a charitable purpose. Bell Oaks is owned and operated by Baptist Outreach Services and Baptist Health Foundation.  Both organiza​tions are organized as nonprofit corporations and both qualify as 501(c)(3) organizations under the Internal Revenue Code.  Therefore, the property was being used for purposes purely charitable, and as such, was exempt from ad valorem taxation.  The Supreme Court cited Johnson v. Holifield, 79 Ala. 423, 425 (1885), to discuss the nature of a charity:


“A charity, in the legal sense, may be more fully defined as a gift, to be applied consistently with existing laws, for the benefit of an indefi​nite number of persons, either by bringing their minds or hearts under the influence of education or religion, by relieving their bodies from dis​ease, suffering, or constraint, by assisting them to establish themselves in life, or by erecting or maintaining public buildings or works, or oth​erwise lessening the burdens of government.  It is immaterial whether the purpose is called charitable in the gift itself, if it is so described as to show that it is charitable in its nature.”

Id. (quoting Jackson v. Phillips, 96 Mass. (14 Allen) 539, 556 (1867)), quoted in Monroe, 772 So. 2d at 415-16.

CONCLUSION
It is conceivable that the Beaconview Apartments Project for low income residents, owned by Ascent Care Housing Corporation, an entity qualified as a 501(c)(3) organization under the Internal Revenue Code, may also be viewed as used for a purely charitable purpose and is there​fore exempt from ad valorem taxation. Whether the property is being used exclusively for an exempt purpose is a question for the taxing offi​cial to determine.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Gwendolyn B. Garner, Legal Division, Department of Revenue.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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