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Honorable Joy White

City Clerk

City of Eufaula

Post Office Box 219

Eufaula, Alabama  36072-0219

Conflicts of Interest ‑‑ Education, Boards of ‑‑ Attorneys ‑‑ Munici​palities ‑‑ Barbour County

The city attorney is not subject to the authority of the city board of education and, therefore, may be appointed by the city council to serve as a member of the city board of education.

Dear Ms. White:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Eufaula.

QUESTION


Is the part-time city attorney “subject to the authority of the board” within the meaning of section 16-11-2 of the Code of Alabama so as to prevent his appointment by the city council as a member of an appointed city school board of education?

FACTS AND ANALYSIS


Your request states that the city attorney is appointed by the city council and serves in a part-time capacity.  The city attorney is paid a monthly retainer and bills hourly for services rendered upon request.


The Eufaula City Council appoints the members of the Board of Education for the Eufaula City School system.  See ALA. CODE § 16-11-3 (Supp. 2000).  Section 16-11-2 generally provides for the composition of city boards of education, and subsection (c) states in pertinent part as follows:


The members of the city board of educa​tion . . . shall be chosen solely because of their character and fitness, but no person shall be appointed or elected to this board pursuant to this section who is subject to the authority of the board.
ALA. CODE § 16-11-2 (Supp. 2000) (emphasis added).


The Alabama Supreme Court has held that the term “board” in the phrase “subject to the authority of the board” means the board of educa​tion.  State v. Martin, 735 So. 2d 1156, 1159 (Ala. 1999).  This Office has also opined that “board,” as used in that section of the Code of Alabama, means the city board of education.  Opinion to Honorable Donald B. Sweeney Jr., Attorney, Attalla City Board of Education, dated July 7, 2000, A.G. No. 2000-189.  In that opinion, this Office found that a teacher employed by the city board of education was “subject to the authority of the board” while employed as a teacher and, therefore, could not serve as a member of the city board of education.  Id.  


In 1966, the Alabama Supreme Court ruled that the appointing authority, the city council, did not have the authority to remove duly appointed city board of education members from office, except for cause as specified in the Constitution of Alabama.  Day v. Andrews, 279 Ala. 563, 188 So. 2d 523 (1966).  In dicta, the Court stated that the word “board” meant the appointing board, the city council.  Id.  Statements in an opinion that are not necessary to a decision are dicta and are not con​trolling authority as precedent.  Roquemore v. Sovereign Camp, 226 Ala. 279, 146 So. 619 (1933).  This statement was considered dicta and not controlling authority as evidenced in the Alabama Supreme Court’s deci​sion in the 1999 Martin case, as cited above.


The city attorney in Eufaula is selected by the council and serves at the pleasure of the council.  The city attorney, as such, is not subject to the authority of the city board of education and may, therefore, be appointed by the city council to serve as a member of the board of educa​tion.

CONCLUSION


The city attorney is not subject to the authority of the city board of education, within the meaning of section 16-11-2 of the Code of Alabama, and may therefore be appointed by the city council to serve as a member of the city board of education.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/BFS

43934v1/27732

