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Honorable Charles F. Carrick, Chairman

Alabama State Tenure Commission

Post Office Box 4177

Montgomery, Alabama  36103-4177

Alabama State Tenure Commission -- Tenure -- Teachers -- Appeals -- Juris​diction -- Teacher Accountability Act

The Tenure Commission has the dis​cretionary authority to grant reason​able time extensions to either party in a tenure appeal proceeding, where an extension would not cause “undue delay” or prejudice the rights of the teacher.

Dear Dr. Carrick:


This opinion of the Attorney General is issued in response to your request on behalf of the Alabama State Tenure Commission.

QUESTION ONE


Is the requirement in section 16-24-10 of the Code of Alabama (as amended) that the school board file a record with the Tenure Com​mission within ten days of the teacher’s giving notice of appeal jurisdictional with regard to the Commission’s having authority to hear the appeal?

FACTS AND ANALYSIS


In your letter of request, you provide the following information:


On July 1, 2000, the new Alabama Teacher Accountability Act [section 16-24-10(b) of the Code of Alabama] became effective.  Section 16-24-10(b) amended the time frame in which a school board has to file a record with the Tenure Commission.  Previously, a school board was required to file a record within thirty days of a teacher’s filing notice of appeal.  Now, under the new law, a school board has only ten days (not specified as business days).  The Commission has recently been presented with a case wherein the school board filed a record within thirty days of the terminated teacher’s giving notice of appeal but after the new ten-day deadline.  When the school board’s brief was received by the Tenure Commission, the question arose as to whether the Commission had jurisdiction to consider the case, or whether the Commission could enact a regula​tion to allow the board to file the record and sub​sequent briefs for “good cause shown.”  The fol​low-up consideration is that, if the ten-day requirement is jurisdictional, does the school board’s decision terminating or transferring a teacher then automatically stand because the appealing party has no record upon which to prove his claims?  If so, does this interpretation conflict with well-established law in Alabama that the Tenure Act is to be construed in favor of the teacher?


The relevant portion of section 16-24-10(b) of the Code of Alabama (as amended) provides:

Upon notice of appeal, the board shall cause to be made sufficient copies of the record of pro​ceedings to provide a copy for each of the mem​bers of the commission and one for the teacher.  The record shall consist of all notices given to the teacher, all paper filed with the board by the teacher in compliance with the provisions of this chapter, transcript of testimony and other evi​dence and the findings and decisions of the board.  The requisite number of copies of the record shall be delivered to the commission and to the teacher within 10 days from the day of the filing of the notice of appeal.

ALA. CODE § 16-24-10(b) (Supp. 2000).


As discussed in Key v. Alabama State Tenure Comm’n, 407 So. 2d 133, 135 (Ala. Civ. App. 1981), the major purposes of the teacher tenure law is to ensure “the teacher a full and fair hearing” and to “issue a speedy disposition of teacher tenure cases.”  Id.  In accordance with these purposes, the Alabama Court of Civil Appeals has consistently maintained that the time periods listed in the teacher tenure law may be extended by the Commission within its authority where there is no “undue delay.” Id. at 136; Stephens v. Alabama State Tenure Comm’n, 634 So. 2d 549 (Ala. Civ. App. 1994); Wright v. Board of School Comm’n of Mobile County, 394 So. 2d 62 (Ala. Civ. App. 1981).  These cases also illustrate that the authority of a local board to grant extensions beyond the listed time limits or to strike a “tardily-filed transcript” should not be derogated.  Stephens, 634 So. 2d at 552; Key, 407 So. 2d at 136; Wright, 394 So. 2d at 64.


Moreover, as discussed by the court in Key, the “shall” used by the Alabama Legislature in the appeal record time-frame portion of section 16-24-10(b) of the Code of Alabama is directory rather than mandatory:


It has been held that where a provision relates only to form or manner, it is directory.  Mobile County Republican Executive Committee v. Mandeville, 363 So.2d 754 (Ala. 1978); Board of Education of Jefferson County v. State, 222 Ala. 70, 131 So. 239 (1930).  In the Mobile County case it was also stated that legislative intent controls over the use of the words “shall,” “may,” or “must.”  See also Morgan v. State, 280 Ala. 414, 194 So.2d 820, appeal dismissed, cert. denied, 389 U.S. 7, 88 S.Ct. 47, 19 L.Ed.2d 6 (1967).  The use of the word “shall,” therefore, should not be construed as mandatory if the intent of the legislature shows that the term is merely directory.

Key, 407 So. 2d at 135.


In the light of these prior decisions, the time limits regarding rec​ords on appeal provided in section 16-24-10(b) of the Code of Alabama are not jurisdictional, but directory, to ensure a speedy hearing, while not unduly burdening the Commission.  Therefore, the Tenure Commission must assess each case on a case-by-case basis to determine whether there has been, in the Commission’s discretion, “undue delay” or a prejudice to the rights of the teacher.  Given the response provided in this opinion, it is not necessary to respond to the two follow-up questions provided in your request.

CONCLUSION


The appeal time periods listed in section 16-24-10(b) of the Code of Alabama are directory and not mandatory and are intended to ensure a full, fair, and speedy tenure hearing.  The Tenure Commission has the discretion and the authority to grant reasonable time extensions to either party in a tenure appeal proceeding where an extension would not cause “undue delay” or prejudice the rights of the teacher.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Tori Adams-Burks of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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