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Honorable Jay M. Ross

Municipal Court Judge

City of Creola

Post Office Box 210

Mobile, Alabama  36601

Municipalities – Courts – Uniform Traffic Citations – Police Officers - Mobile County

A police officer who acts under color of right is a de facto officer, and traffic citations issued by a de facto police officer are valid.

Dear Judge Ross:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Creola.

QUESTION


Was a police officer legally authorized to issue traffic citations during the period of time he was employed after his termination and rehire and before his termination was upheld by the cir​cuit court?

FACTS AND ANALYSIS


Your request states that a law enforcement officer for the City of Creola was terminated by the city council in September of 2000.  Subse​quent to this termination, a new administration for the city took office and reinstated the officer to active employment in October of 2000.  The Mobile County Personnel Board, which regulates employment activity for the City of Creola, objected to the reinstatement, claiming that the officer had been validly terminated.  On February 26, 2001, the Circuit Court of Mobile County ruled that the officer had been validly terminated by the prior administration.  During the period of time between October of 2000 and February 26, 2001, the officer issued many citations for traffic offenses for the City of Creola.  Thus, you question whether the officer had the legal authority to issue citations during this period of time.


Alabama law recognizes that a person who acts without authority, but under color of right, is a de facto officer, and the official acts of a de facto officer are valid.  Spann v. State, 440 So. 2d 1224 (Ala. Crim. App. 1983).  See ALA. CODE § 36-1-2 (1991).  In that case, the Court of Criminal Appeals held that the fact that a deputy sheriff had not com​pleted the minimum training requirements prescribed by the Peace Offi​cers Standards and Training Act did not render his arrest of the defendant unlawful because the deputy had been serving in that capacity for more than a year and was acting under color of right.  Id. at 1225.


Under the facts presented in your situation, at the time the police officer issued the traffic citations he was authorized by the city council to serve as a police officer for the city.  Even though the circuit court later determined that his employment had been validly terminated, the officer was acting under color of right as a de facto officer.  Accordingly, the traffic citations issued by the officer during the period of time in question are valid.

CONCLUSION


A police officer who acts under color of right is a de facto officer, and traffic citations issued by a de facto police officer are valid.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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