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Honorable Charles Steele, Jr.

Member, Alabama State Senate

3017 Sixth Street

Tuscaloosa, AL  35401

Referendum Election – Legislation – Hospital Tax - Tuscaloosa County

Absent specific legislative authority, a county does not have the authority to impose a hospital tax.  Amend​ments No. 72 and No. 76 authorize certain counties, including Perry County, to levy and collect a special hospital tax not exceeding four mills. This Office is unable to determine whether the tax may be reduced.

Dear Senator Steele:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


Is the imposition of a tax by the county commission legal absent legislative approval?  If the tax is legal, may it be reduced?

FACTS AND ANALYSIS


Your request states that in 1950, in a referendum election, the citi​zens of Perry County voted to impose a hospital tax.  You also state that there is no evidence that the tax referendum was approved by a local act or any other legislative act.


As a political subdivision of the state, a county can exercise only that authority conferred on it by law.  Jefferson County v. Johnson, 333 So. 2d 143, 145 (Ala. 1976).  County commissions do not have inherent power to tax.  Ex parte Coffee County Comm’n, 583 So. 2d 985, 986 (Ala. 1991).  Accordingly, the power to impose county taxes must proceed from a specific legislative expression. Newton v. City of Tuscaloosa, 36 So. 2d 487, 492 (Ala. 1948); Coffee County Comm’n v. Townsend, 583 So. 2d 983, 984 (Ala. Civ. App. 1994).


Amendments No. 72 and No. 76 authorize all counties except Mobile, Montgomery, and Jefferson Counties to conduct a referendum election for the purpose of imposing up to a four-mill hospital tax.  ALA. CONST. amend. 72 and 76.  These constitutional amendments were rati​fied in 1948 and 1949, respectively.  Amendment No. 72 states as follows:


If the tax is authorized by vote of a major​ity of the qualified electors of the county who participate in any election called for that pur​pose, the governing body of every county except Mobile, Montgomery and Jefferson counties must levy and collect, in addition to all other taxes authorized by law, a special county tax, not exceeding four mills on each dollar of taxable property in the county to be used solely for acquiring, by purchase, lease, or otherwise, con​structing, operating, equipping, or maintaining county hospitals, or other public hospitals, non-profit hospitals and public health facilities.  An election may be called at any time by the gov​erning body of the county, and must be called within three months of receipt of a petition, signed by not less than five percent of the quali​fied electors of the county, requesting that the election be called.  The election shall be con​ducted in the manner which the governing body of the county prescribes.

ALA. CONST. amend. 72.  Amendment No. 76 expands upon the authority of the county provided in Amendment No. 72.  It is noted that some coun​ties have specific constitutional amendments that levy special hospital taxes in those counties.  See ALA. CONST. amends. 52, 63, 65, 69, 70, 198, 230, 248, 254, 262, 275, 276, and 311. 


This Office has previously held that the tax levied pursuant to a vote of the people under the provisions of Amendments No. 72 and 76 is mandatory and must be continued so long as the need for health facilities and hospitals exist and are maintained by the county.  Opinion to Honor​able John Hollis Jackson, Jr., Chilton County Attorney, dated October 29, 1987, A.G. No. 88-00042 (citing Opinion of the Justices, 252 Ala. 194, 41 So. 2d 559 (1949).  The Alabama Supreme Court recently addressed the question of whether the tax imposed under Amendment No. 72 may be reduced, finding that nothing in Amendment No. 72 authorized the abro​gation of the tax, and that an ad valorem tax rate may be reduced under Amendment No. 373 if the reduction will not jeopardize the payment of bonded indebtedness secured by the tax.  Ambac Assurance Corp. v. Blount County, 2000 WL 572765 (Ala. May 12, 2000).  


Amendments No. 72 and 76 provide authority for Perry County to impose a hospital tax.  Based upon the information given, however, this Office cannot determine whether the tax imposed in 1950 in Perry County was imposed in accordance with these amendments or whether the tax may be reduced at this time.

CONCLUSION


Absent specific legislative authority, a county does not have the authority to impose a hospital tax.  Amendments No. 72 and No. 76 authorize certain counties, including Perry County, to levy and collect a special hospital tax not exceeding four mills.  This Office is unable to determine whether the tax may be reduced.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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