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Honorable 
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Honorable Charles D. Langford

Member, Alabama State Senate

918 East Grove Street

Montgomery, Alabama  36104

Honorable James E. Buskey

Member, House of Representatives

2207 Barretts Lane

Mobile, Alabama  36617

Honorable William Parker

Member, House of Representatives

3116 33rd Place North

Birmingham, AL  35207

Colleges and Universities – Trustees – Senate - Committees - Montgomery County - Mobile County - Jefferson County

The rejection of a nominee or appointee by the Senate Committee on Confirmations is considered a rejection by the entire Senate.

The Senate Committee on Confirmations may consider an appointment to the Ala​bama State University Board of Trustees only during the session in which the name was submitted by the appointing authority.

A person who is appointed by the Governor to the Board of Trustees of Alabama State University enjoys the same legal rights whether the Senate voted to confirm the appointment or whether the Senate adjourned sine die without taking action on the appointment.

The Senate Committee on Confirmations may effectuate a rejection of an appointee to the Board of Trustees of Alabama State University only in the legislative session in which the appointing authority made the appointment.

Once rejected by the Senate Committee on Confirmations, an appointment to the Ala​bama State University Board may not be resurrected by a commendation resolution from the full Senate.

In a legislative session subsequent to the one in which the person was nominated, a resolution signed by or action taken by a majority of the members of the Senate Confirmations Committee of the Alabama Legislature is not sufficient to remove a member from the Alabama State University Board of Trustees or to demote her from her position as chairman of the Board. 

Pursuant to section 16-50-20 of the Code of Alabama, Ms. Wright continues to serve as a member of the Alabama State Univer​sity Board of Trustees.

Dear Senator Langford, Representatives Buskey and Parker:


This opinion of the Attorney General is issued in response to your requests.  Because your requests involve similar issues, your questions will be answered together. 

QUESTION ONE


Does the rejection of a nominee to the Board of Trustees of Alabama State University (“ASU”) by the Senate Committee on Confirmations constitute rejec​tion by the full Senate for purposes of section 16‑50-20(a) of the Code of Alabama?

FACTS AND ANALYSIS 


First, you ask whether the rejection of a nominee to the Board of Trustees of Alabama State University by the Senate Committee on Confirmations consti​tutes rejection by the full Senate for purposes of section 16-50-20(a) of the Code of Alabama.  Senate Rule 32, as adopted for the 1999-2002 quadrennium, reads in full as follows:


All nominations and appointments shall be referred to, and be referred from[,] the Committee on Confirmations before consideration by the entire Sen​ate.  A rejection by the Committee on Confirmations of any nomination or appointment shall be considered a rejection by the entire Senate.  If the Senate rejects a nomination or appointment, it will either forward its rejection to the Secretary of the Senate who shall for​ward the rejection to the appointing authority and request a new nominee to be submitted, or, in the event that the pertinent statute permits, the Senate may select a substitute appointment.

Rules of the Senate of the State of Alabama 32 (1999) (revised 2000) (emphasis added).  Based on the language of Senate Rule 32, it is the opinion of this Office that rejection of a nominee or appointee by the Senate Committee on Confirmations is considered a rejection by the entire Senate.
 
CONCLUSION


The rejection of a nominee or appointee by the Senate Committee on Con​firmations is considered a rejection by the entire Senate.

QUESTION TWO


May the Senate Committee on Confirmations exercise its power to reject an ASU Board of Trustees appointee at any time or only during the legislative ses​sion in which the name is referred to the Senate?  Stated differently, does the adjournment of the Senate sine die prior to any action on an appointment by the full Senate preclude the Senate from exercising its power to reject an appointee to the ASU Board of Trustees?

FACTS AND ANALYSIS


Section 16-50-20(a) of the Code of Alabama creates ASU and its Board of Trustees.  That section provides in part: “There is hereby created a board of trustees for Alabama State University, the state educational institution at Montgomery, Alabama. . . .  The trustees shall be appointed by the Governor, by and with the advice and consent of the Senate. . . .  All appointments shall be effective until adversely acted upon by the Senate.” ALA. CODE § 16-50-20 (1995).  The Supreme Court of Alabama has stated that:


[Section] 16-50-20(a) provides a mechanism whereby the Senate’s supervisory role in the appoint​ment process (its role of providing “advice” and “con​sent”) is performed by virtue of its exercise of what amounts to a veto power over the Governor’s appoint​ment.

Watkins v. Board of Trustees of Alabama State Univ., 703 So. 2d 335 (Ala. 1997), disapproving Dunn v. Alabama State Univ. Bd. of Trustees, 628 So. 2d 519 (Ala. 1993).  


After adjourning sine die (final adjournment of the session), the Legisla​ture loses the power to act on an appointment that was pending before adjourn​ment. 
  The Secretary of the Alabama State Senate, who has served continuously in that capacity since 1963, informed this Office that it is the longstanding practice of the Alabama State Senate that, once the Legislature has adjourned sine die, nothing that was considered in that session may be considered in a sub​sequent session unless the matter is introduced again.  See also Mason’s Manual on Legislative Procedure § 445 (1989) (“[a] motion to adjourn sine die has the effect of closing the session and terminating all unfinished business before the house, and all legislation pending upon adjournment sine die expires with the session”); Cushing’s Manual of Parliamentary Practice 99 (1947) (“Effect of Adjournment on Pending Question – When a question is interrupted by an adjournment before any vote or question has been taken upon it, it is thereby removed from before the assembly, and will not stand before it, as a matter of course, at its next meeting, but must be brought forward in the usual way”).  Therefore, the Senate Confirmations Committee may reject an appointment only in the legislative session
 in which the appointment was received.
  


The adjournment of the Senate sine die before considering an appointment precludes the full Senate from considering the appointment. Lack of considera​tion by the entire Senate, however, does not constitute adverse action that would constitute the rejection of a nominee.  See Watkins, 703 So. 2d at 341.  The Supreme Court of Alabama has stated that nothing in the internal rules of the Senate suggests that a gubernatorial appointment to the Board of Trustees of ASU can be “adversely acted upon” by the Senate’s not voting on an appointee before adjourning sine die.  Id.


It has been asserted that section 16-50-20 of the Code of Alabama allows the Senate to reject, by adverse action, an appointee to the ASU Board of Trus​tees at any time after the Governor makes the appointment, even in a subsequent quadrennium, as is the case here.  This argument fails for at least two reasons.  First, sections 16-50-20 and 16-50-25 of the Code of Alabama create a proce​dure for an appointment process that operates as follows:

1) if a vacancy on the Board occurs while the Legisla​ture is not in session, the Governor has the authority to make an interim appointment, which ends when the Legislature reconvenes (§ 16-50-25);  2) the termina​tion of the interim appointment creates a new vacancy on the Board;  3) if a vacancy on the Board occurs while the Legislature is in session, whether by the ter​mination of an interim appointment or otherwise, the procedure for filling the vacancy is set out in § 16-50-20(a);  and 4) the Governor's "in-session" appointee begins to serve immediately, before the end of the leg​islative session, and continues to serve unless the Sen​ate adversely acts upon the appointment (§ 16-50- 20(a)).

Watkins, 703 So. 2d at 338.  If the Senate had the power to reject an appoint​ment at any time, there would be no need for the Governor to submit the appointment to the Senate immediately after the beginning of the next legisla​tive session.   This requirement suggests that the Senate cannot adversely act upon an appointment at any time but must act in the session in which the appointment was made by the Governor.  Second, nothing in the language of section 16-50-20 or section 16-50-25 indicates that the Legislature intended for the Senate to have a perpetual veto power over appointments to the ASU Board of Trustees.

CONCLUSION


The Senate Committee on Confirmations may consider an appointment to the ASU Board of Trustees only during the session in which the name was sub​mitted by the appointing authority.  The adjournment of the Senate sine die before considering an appointment precludes the full Senate from considering an appointment.

QUESTION THREE 


Does a person appointed by the Governor to the Board of Trustees of Alabama State University enjoy the same legal rights regardless of whether the Senate votes to confirm his or her appointment or takes no action on the appointment in the first regular legis​lative session following the appointment?

FACTS AND ANALYSIS


A person who is appointed by the Governor to the Board of Trustees of ASU enjoys the same legal rights whether the Senate votes to confirm the appointment or whether the Senate adjourns sine die without taking action on the appointment.  Section 16-50-20 of the Code of Alabama, the statute govern​ing the Board of Trustees of ASU, makes no distinction regarding the manner in which a trustee became a member of the Board.

CONCLUSION


A person who is appointed by the Governor to the Board of Trustees of ASU enjoys the same legal rights whether the Senate voted to confirm the appointment or whether the Senate adjourned sine die without taking action on the appointment.

QUESTIONS FOUR AND FIVE


Can the Senate Committee on Confirmations effectuate a rejection of an ASU Board appointment on its own, or must the Committee request the Governor to resubmit the appointee’s name before the Committee exercises its power to reject the appointee?


On February 15, 2001, was Ms. Wright’s nomi​nation properly before the Senate Confirmations Com​mittee?

FACTS AND ANALYSIS


This Office assumes that you are asking whether the committee may effectuate a rejection on its own volition in a legislative session subsequent to the one in which the appointing authority made the appointment.  The Senate Committee on Confirmations may effectuate a rejection of an appointee only in the legislative session in which the appointing authority made the appointment.  If an appointment is not pending before the Senate Committee on Confirmations, the committee cannot bring up the appointment on its own.  There is no legal basis for the appointing authority to resubmit an appointment for a person who is already a member of the ASU Board of Trustees.  


Your opinion requests set forth the following facts.  On January 23, 1998, Governor Fob James nominated Catherine W. Wright of Montgomery to the Board of Trustees of the Alabama State University (“ASU”).  Her appointment was effective January 14, 1998, for a term to expire January 31, 2008.  The Sen​ate received the message from the Governor on February 26, 1998, the 14th day of the regular legislative session, and then referred the appointment to the Standing Committee on Confirmations.  Original Senate Journal of the Regular Session of 1998, volume 2, page 380.   During the 1998 regular session, the committee did not take action on Ms. Wright’s appointment.  The Senate adjourned sine die before the committee or the full Senate considered Ms. Wright’s appointment.  Since that time, Ms. Wright has continued to serve as a member of the ASU Board of Trustees.  In February 2001, Senator E.B. McClain spread a statement across the Senate Journal, purporting to reject Ms. Wright’s appointment to the ASU Board. Because Ms. Wright’s appointment was not pending before the Senate Committee on Confirmations, it was not properly before the Committee in February 2001.

CONCLUSION


The Senate Committee on Confirmations may effectuate a rejection of a nominee only in the legislative session in which the appointing authority made the appointment.

QUESTION SIX


May an ASU Board appointee, once rejected by the Senate Committee on Confirmations, be resurrected by a commendation resolution from the full Senate?

FACTS AND ANALYSIS


According to Alabama Senate Rule 32, as amended in 2000, rejection by the Senate Committee on Confirmations is considered rejection by the full Sen​ate.  A commendation resolution has no effect other than to commend a person.  Therefore, a commendation resolution cannot “resurrect” an appointment.  This Office has stated that allowing continued nomination and re-nomination of an individual who has been affirmatively rejected by the Senate would defeat the clear intent of section 16-50-20 of the Code of Alabama.  Opinion to Charles D. Langford, Member, Alabama State Senate, dated August 14, 1991, A.G. No. 91-00351.  Similarly, allowing a commendation resolution to resurrect a nomination that has been rejected would defeat the intent of section 16-50-20.  Therefore, it is the opinion of this Office that, once a nomination has been rejected, the appointee’s nomination may not be “resurrected.”
CONCLUSION


An appointment to the ASU Board, once rejected by the Senate Committee on Confirmations, may not be resurrected by a commendation resolution from the full Senate. 

QUESTIONS SEVEN AND EIGHT


Under Alabama law governing ASU Trustee Board appointments, can a member of the ASU Board of Trustees be removed completely, or demoted from her position as chairman of the ASU Board of Trustees, simply by a signed resolution or action taken by a majority of the members of the Senate Confirmations Committee of the Alabama Legislature?


Does Alabama law give the Senate Confirmations Committee the power and authority, acting alone, to remove or demote a member of the ASU Board of Trustees without the full Senate meeting to vote on or reject the Board member?

FACTS AND ANALYSIS

Appointees to the ASU Board of Trustees begin to serve as soon as nomi​nated by the appointing authority.  See ALA. CODE § 16-50-20(a) (1995). See also Tucker v. Watkins, 737 So. 2d 443 (Ala. 1999).  Adverse action by the Con​firmations Committee or the full Senate during the legislative session in which the appointing authority made the appointment would operate to remove a trus​tee from her position on the Board.  Consequently, she would be unable to serve as chairperson of the Board if she is not a member of the Board.  In a legislative session subsequent to the one in which the person was appointed, adverse action by the committee or the full Senate has no effect.  Therefore, in a legislative session subsequent to the one in which the person was appointed, a resolution signed by or action taken by a majority of the members of the Senate Confirma​tions Committee of the Alabama Legislature is not sufficient to remove a mem​ber from the ASU Board of Trustees or to demote her from her position as chairman of the ASU Board of Trustees.

CONCLUSION


In a legislative session subsequent to the one in which the person was appointed, a resolution signed by or action taken by a majority of the members of the Senate Confirmations Committee of the Alabama Legislature is not sufficient to remove a member from the ASU Board of Trustees or to demote her from her position as chairman of the Board.

QUESTION NINE


Is Ms. Wright a member of the Alabama State University Board of Trustees?

FACTS AND ANALYSIS 


The Supreme Court of Alabama has held that, once the Governor submits a name to the Senate during a legislative session, the appointment to the ASU Board vests in the nominee “subject to divestment only by adverse action of the Senate.”  Tucker v. Watkins, 737 So. 2d 443 (Ala. 1999).  Therefore, Ms. Wright began to serve as a trustee of ASU when Governor James nominated her in Janu​ary 1998. During the 1998 regular legislative session, the Senate did not act adversely on Ms. Wright’s appointment.  Pursuant to section 16-50-20 of the Code of Alabama, Ms. Wright continues to serve as a member of the ASU Board of Trustees until the end of her term, even though the full Senate did not vote on her appointment.  A quo warranto proceeding may be necessary to provide a final and binding determination of this matter. 

CONCLUSION


Pursuant to section 16-50-20 of the Code of Alabama, Ms. Wright contin​ues to serve as a member of the ASU Board of Trustees.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Terri Olive Tompkins of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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� In Dunn v. Alabama State University Board of Trustees, the Court appeared to signal its approval of Senate Rule 32.  628 So. 2d 519 (Ala. 1993).  It is not apparent from the Court’s opinion that the parties raised arguments concerning the constitutionality of Senate Rule 32.  Therefore, while this Office has applied Senate Rule 32 as written, it expresses no opinion on the Senate’s delegation of authority to a committee to take a final action on behalf of the entire Senate.  Cf. Opinion of the Justices, 431 A.2d 783 (N.H. 1981) (holding that the wholesale shifting of legislative power to a small group in either House to approve proposed rules of state administrative agencies could not fairly be said to represent “legislative will” and therefore the statutory scheme for approval of the rules was unconstitutional).


� Black’s Law Dictionary defines sine die as “with no day being assigned (as for resumption of a meeting or hearing).”  Black’s Law dictionary 1390 (7th ed. 1999).





� It has been suggested that a Governor might try to stymie the Senate’s role in the process by sending an appointment to the Senate in the closing days or even closing hours of the session, thus depriving the Senate of a reasonable time to reject a nominee.  Senate Rule 21, however, provides that messages may be called at any stage of business by the President Pro Tempore or his or her designee except while a question is being put, while yeas and nays are being counted, or while the votes are being counted.  Rules of the Senate of the State of Alabama 21 (2001).  Rule 21 allows the Senate to control when it receives messages from the Governor and ultimately to control its own agenda.  The Senate would not be required to receive an appointment from the Governor in the closing hours of a legislative session. If the Governor appoints a trustee before the end of the legislative session and the Senate does not receive the message from Governor before the end of the session, the appointment, in the opinion of this Office, is an interim appointment.  The Governor would follow the provisions of section 16-50-25 and submit the nomination at the beginning of the next session.





� Sections 29-1-16 and 29-1–17 of the Code of Alabama provide that, within 10 days of the adjournment of each session, the Secretary of the Senate and the Clerk of the House of Representatives must “assort all papers and documents with their respective houses relating to the unfinished business of the session and arrange them in files” and deliver the files to the Secretary of State.  ALA. CODE §§ 29-1-16, 29-1–17 (1998).  This procedure is further evidence that no unfinished business may be carried over from one session to another. 





