April 19, 2001


Honorable F. Lenton White

City Attorney, City of Dothan

City Hall Building

126 North St. Andrews Street

Dothan, Alabama 36302

Municipalities -- Public Nuisance - Houston County

Section 6-5-127(c) of the Code of Alabama limits the city's ability to proceed under section 18-38 of the Dothan City Code and, thus, a plant that was not a nuisance when it began operation could not become a nui​sance under section 18-38 solely due to the proximity of houses with​out proof of neg​ligent or improper operation.

Section 6-5-122 of the Code of Ala​bama merely provides a municipality with the discovery procedures avail​able to any plaintiff in a civil action.

Dear Mr. White:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Dothan.

QUESTION 1


In what manner, if any, does section 6-5-127 of the Code of Alabama limit the ability of the City of Dothan to proceed, either under sec​tion 6-5-122 of the Code of Alabama or section 18-38 of the City of Dothan Code of Ordinances, against a fertilizer plant given certain circum​stances?

FACTS AND ANALYSIS


According to your opinion request, a fertilizer plant has been in operation for a number of years, and for much of that time the surround​ing land was rural and contained few residences.  You asked us to assume that the plant did not constitute a nuisance by its operation in this rural setting.  In subsequent years, however, a number of houses were built nearby, and current residents of those houses complain that the operation of the plant is injurious to their health and, for this reason, constitutes a nuisance. 


Section 6-5-122 of the Code of Alabama authorizes municipalities to commence an action “to abate . . . any public nuisance injurious to the health, morals, comfort, or welfare of the community or any portion thereof.”  ALA. CODE § 6-5-122 (1993).  Section 6-5-127, however, pro​vides that a “manufac​turing or other industrial plant” cannot become a nuisance by any changed con​ditions in or about the locality after the plant has been in operation for more than one year if the plant was not a nui​sance when it began operation, unless the nuisance results from “negligent or improper operation.” ALA. CODE § 6-5-127 (1993).


Generally, a municipality derives all its power from the state, and no municipality can legislate beyond what the state has either expressly or impliedly authorized. Arrington v. Associated General Contractors of America, 403 So. 2d 893, 901 (Ala.1981).  This principle is explicitly imposed in the case of this particular municipal power, because section 6-5-127(c) provides as fol​lows:

(c) Any and all ordinances now or here​after adopted by any municipal corporation in which such plant is located, operating to make the operation of any such plant, establishment, or any farming operation facility, or its appurte​nances a nuisance or providing for an abatement thereof as a nuisance in the circum​stances set forth in this section are, and shall be, null and void, provided, that the provisions of this sub​section shall not apply whenever a nuisance results from the negligent or improper operation of any such plant, establishment, or any farming operation facility, or any of its appurtenances.

ALA. CODE § 6-5-127(c) (1993).


Section 18-38 of the Code of the City of Dothan provides as fol​lows:

(a) If a person shall be found to be oper​ating any business in violation of Chapter 114 or in an illegal manner as to be detrimental to pub​lic health, safety or welfare or so as to constitute a nuisance, he shall be guilty of a misdemeanor and, in addition, the Board of Commissioners shall have the right to revoke the licensing of such business.

City of Dothan Code of Ordinances 18-38.

Under the principle of Arrington, and as specifically provided in section 6-5-127(c), the authority of the City of Dothan to proceed against the plant here, under that portion of section 18-38 regarding a business operating “detrimental to public health, safety or welfare or so as to con​stitute a nuisance,” is limited by section 6-5-127 of the Code of Alabama.  Accordingly, if the plant was not a nuisance when it began operations in a rural setting, it could not now be a nui​sance for purposes of section 18-38 solely due to the proximity of houses with​out proof of negligent or improper operation.

CONCLUSION


Section 6-5-127(c) of the Code of Alabama limits the city's ability to pro​ceed under section 18-38 of the Dothan City Code and, thus, a plant that was not a nuisance when it began operation could not become a nui​sance under section 18-38 solely due to the proximity of houses without proof of negligent or improper operation.

QUESTION 2

Assuming that the source of any problem with the plant stems from the emission of ammo​nia, does sec​tion 6-5-122 of the Code provide authority for the City of Dothan to require the plant to install ammonia emis​sion monitoring equipment in order to detect evidence of improper or negligent operation?

FACTS AND ANALYSIS


Section 6-5-122 of the Code of Alabama merely allows a munici​pality to institute a civil action for nuisance, in which the burden, as in any civil action, is on the plaintiff.  The city’s authority to compel moni​toring by the plant so as to establish negligent or improper operation is limited by the Alabama Rules of Civil Procedure governing discovery and is no greater than that of any other plaintiff in a civil action.

CONCLUSION


Section 6-5-122 of the Code of Alabama merely provides a munici​pality with the discovery procedures available to any plaintiff in a civil action.


I hope that this opinion answers your questions.  If this Office can be of further assistance, please contact William D. Little of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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