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Honorable Paul Thomas

Probate Judge of DeKalb County

300 Grand Avenue, S.W.

Fort Payne, Alabama  35967

Adoption – Parent and Child – Citizenship

Where a person to be served with notice of the pendency of an Alabama adoption pro​ceeding is a citizen of Mexico, and his or her address in Mexico is known, service of process should be made in accordance with the Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Mat​ters.  If the foreign citizen’s address in Mexico is not known, service may be made by publication.

The illegal status of the mother and child does not affect the probate court’s juris​diction.  The court may consider their ille​gal status in making a best-interest-of-the-adoptee determination.

Dear Judge Thomas:

This opinion is issued in response to your request for an opinion from the Attorney General.

QUESTION 1


How does the probate court provide notice of the Alabama child adoption proceeding filed by the step​father and the mother of the child to the biological father of the child in Mexico or obtain a waiver from the biological father?

FACTS AND ANALYSIS

According to your request, an individual wants to file a petition to adopt his stepdaughter.  He is a native of Mexico who immigrated to the United States approximately 25 years ago and became a naturalized United States citizen approximately ten years ago.  His wife apparently entered the United States six or seven years ago and may not be in the United States legally.  Prior to leaving Mexico, she gave birth to a daughter whose biological father was married and, accordingly, not in a position to marry the mother of the child.  The child has a Mexican birth certificate with both biological parents listed on the birth certifi​cate.  Shortly after the biological mother gave birth to the child, she entered the United States and married her current husband.  They began to live together in a state of common-law marriage.  She gave birth to another child as a result of that union.  She and her husband were formally married in an adjoining country recently.  They have held themselves out to be husband and wife for the past six years.

Under the facts presented, Alabama law requires that the child’s biologi​cal father, who still lives in Mexico, be served with notice of the adoption pro​ceeding as provided by Rule 4 of the Alabama Rules of Civil Procedure.  Sec​tion 26-10A-17 of the Code of Alabama addresses service of notice of the pendency of an adoption proceeding.  Ala. Code § 26-10A-17 (Supp. 2000).  Section 26-10A-17(c)(1) provides that “[s]ervice of process shall be made in accordance with the Alabama Rules of Civil Procedure except as otherwise pro​vided by the Alabama Rules of Juvenile Procedure.”  Id.  Rule 4.4(b) of the Alabama Rules of Civil Procedure, which governs service of process in a foreign country generally, authorizes several methods of service “except . . . when a dif​ferent procedure is required pursuant to the terms of a treaty between the United States of America and the foreign country.”  Ala. R. Civ. P. 4.4(b).

Service of process on the biological father in Mexico in this situation is controlled by the Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters, Nov. 15, 1965, 20 U.S.T. 361, 658 U.N.T.S. 163 (reprinted in the notes following 28 U.S.C.A., Fed. R. Civ. P. 4 (West Supp. 2000) and in the Martindale-Hubbell Interna​tional Law Digest).  “By virtue of the Supremacy Clause, U.S. Const., Art. VI, the [Hague Service] Convention pre-empts inconsistent methods of service pre​scribed by state law in all cases to which it applies.”  Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S. 694, 699 (1988).  Accordingly, “[s]ervice of process . . . [in] foreign countries that are members of the Hague Convention . . . must be perfected according to the terms of the Hague Conven​tion.”  Selco, S.R.L. v. Webb, 727 So. 2d 796, 799 (Ala. 1998).  “If service of process is not perfected according to the terms of the Hague Convention, the service is void.”  Id.  The Supreme Court held in Selco that the other means of service authorized by Rule 4.4 could not be utilized where the Hague Service Convention is applicable.  Id. (quoting Rivers v. Stihl, Inc., 434 So. 2d 766, 769 (Ala. 1983)).

Mexico signed the Hague Service Convention in 1999, and it entered into force with respect to Mexico on June 1, 2000.  See Hague Conference on Private International Law, Full Status Report Convention # 14, http://www.hcch.net/e/ status/stat14e.html (updated Feb. 13, 2001).  Because the terms of the Hague Service Convention are mandatory and preempt alternative methods of service under state law, service of process in Mexico should be made in accordance with the Hague Service Convention, now that Mexico is a party to it.

Please note, however, that the Hague Convention does “not apply where the address of the person to be served . . . is not known.”  Hague Service Con​vention, art. I, para. 2.  If the foreign citizen’s address in Mexico is not known, section 26-10A-17(c)(1) of the Code of Alabama authorizes service by publica​tion.  Rule 4.3 of the Alabama Rules of Civil Procedure provides the process for service by publication.  See Kott v. Superior Court, 53 Cal. Rptr. 2d 215, 220 (1996) (“The only method of service . . . which does not require the transmis​sion of documents abroad, and consequently does not implicate the Hague Serv​ice Con​vention, is service of summons by publication where the party’s address remains unknown during the publication period despite reasonable diligence”). In addition, if the consent of the father in Mexico cannot be obtained after proper service, the case must be transferred to juvenile court for the limited purpose of termination of parental rights.  ALA. CODE § 26-10A-3 (1992); ALA. CODE § 12-15-30(b)(5) (1995).

CONCLUSION

Where a person to be served with notice of the pendency of an Alabama adoption proceeding is a citizen of Mexico and his or her address in Mexico is known, service of process should be made in accordance with the Hague Con​vention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters.  Ala. R. Civ. P. 4.4(b).  If the foreign citizen’s address in Mexico is not known, service may be made by publication.  Ala. R. Civ. P. 4.3.
QUESTION 2


Does the fact that the mother and child may be in the country illegally have any effect on the court’s jurisdiction, the mother’s consent, or the validity of the adoption?

FACTS AND ANALYSIS

A petition to adopt a child may be filed in the probate court in the county in which either (1) the minor resides or has a legal residence or (2) the peti​tioner resides or is in military service.  Ala. Code § 26-10A-4 (Supp. 2000).  Citizenship is not required under Alabama law. Alabama law, however, does require the Court, in granting a final decree of adoption, to, among other things, find that “the best interests of the adoptee are served by the adoption.”  Ala. Code § 26-10A-25 (1992).  The illegal status of the mother and child may be considered by the court as a factor in making a best-interest determination.  As illegal aliens, both mother and child are subject to arrest and deportation at any time.  As illegal aliens, neither the mother nor the child may legally participate in or enjoy the full benefits of citizenship, such as voting, working, or obtaining health care, Social Security benefits, or other forms of government assistance.  A good summary of the assistance rights of illegal aliens under the Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 104-193, 110 Stat. 2105 (called the “Welfare Act”) is the following:


The Welfare Act also further restricts benefits available for immigrants who are not qualified aliens.  It requires states to deny state and local benefits to nonimmigrants and aliens who do not come within the definition of “qualified alien.”  Under previous law, aliens who were illegally present in the United States were ineligible for most federal benefit programs; how​ever, the new law explicitly makes illegal aliens ineli​gible for all but certain emergency services such as medical assistance, disaster relief, immunizations, or treatment of communicable diseases.  In order to pro​vide for the eligibility of illegal aliens, the states must pass enacting legislation subsequent to the establish​ment of the Welfare Act that affirmatively provides for this eligibility.

Lauren E. Moynihan, Welfare Reform and The Meaning of Membership: Consti​tutional Challenges are State Reactions, 12 Geo.Immigr.L.J. 657, 662 (1998) (footnotes omitted.)

Immigration and Naturalization Service officials have advised that the stepfather may file INS form I-130, “Petition for Immediate Relative,” for both his wife and child to gain permanent status in this country.  The definition of “relative” includes spouses and stepchildren.  There is a fee of one thousand dollars ($1000) per adult for the petition but no fee for the child.  More impor​tantly, however, form I-130 for the mother and child must be filed before April 30, 2001, to take advantage of the amnesty provision for illegal aliens.  After April 30, 2001, the mother and child will have to return to Mexico upon depor​tation and will be barred from legally returning to the United States and filing for permanent status again for ten years.

CONCLUSION

The illegal status of the mother and child does not affect the probate court’s jurisdiction.  The court may consider their illegal status in making a best-interest-of-the-adoptee determination.

I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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