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Honorable Booker T. Forte, Jr.

Attorney, Town of Boligee

P.O. Box 1427

Tuscaloosa, AL 35403

Municipalities – City Councilmen – Residence Requirements – Quo Warranto - Greene County

Whether a council member is a resi​dent of the city is a factual question to be determined by the city council based upon the particular facts and circumstances.  Residency may be challenged by filing a quo warranto action.

Dear Mr. Forte:


This opinion of the Attorney General is issued in response to your request on behalf of the Town of Boligee.

QUESTION


Is a council member a resident of the Town of Boligee and entitled to hold office when the council member’s home is located on land that lies partially within the corporate limits of the town?

FACTS AND ANALYSIS


Your request states that a person who is currently a member of the town council of Boligee owns land that lies partially within the corporate limits of Boligee and partially outside the corporate limits of Boligee.  The council member’s home is located on that portion of the land that is outside the corporate limits of the town.


A council member must be a resident of the city and district in which he has been elected.  ALA. CODE § 11-43-1 (1989).  An office is vacated if an incumbent ceases to be a resident of the city or district.  ALA. CODE § 36-9-1 (1991).  Whether a council member legally resides or is a resident of a municipality or a district of the municipality is a question of fact to be determined by the city council based on all the sur​rounding circumstances of each individual case.  Opinion to Honorable Steve Clouse, Member, House of Representatives, dated January 9, 1996, A.G. No. 96-00088 and to Honorable Ray Janney, Mayor, City of Bridge​port, dated February 20, 1991, A.G. No. 91-00176; see ALA. CODE § 11‑43-58 (1989) (council judges the qualifications of council members).  The Alabama Supreme Court has held that the terms “legally resides” and “resident” are synonymous with domicile.  Osborn v. O’Barr, 401 So. 2d 773 (Ala. 1981).  Domicile is defined as “residence at a particular place accompanied by an intention to remain there permanently, or for an indefinite length of time.”  Mitchell v. Kinney, 242 Ala. 196, 203, 5 So. 2d 788, 793 (1942).


Another provision of the Code of Alabama that may be helpful in determining this particular councilperson’s place of residence is section 17-3-12, the liner provision.  This section states “when the place of resi​dence of any person is located partly in two or more counties, districts or precincts, such person may select the county, district or precinct of their residence” by filing a statement of their selection of residence with the probate judge of the county selected.  ALA. CODE § 17-3-12 (1995).  A person is a liner if the line in question passes through the dwelling house so that part of the house lies partly in one county, district, or precinct, and the other part lies in a different county, district, or precinct.  Hobbie v. Vance, 292 Ala. 367, 371, 294 So. 2d 743, 747 (1974).  If the line does not pass through the house, then the person is a resident of the county, district, or precinct in which the dwelling is located.  Id.

In addition to the council’s authority to make a determination of residency of a council member, a quo warranto action may be filed in the circuit court of the county in which the public official is located to deter​mine whether the person is unlawfully holding or exercising the public office.  ALA. CODE § 6-6-591 (1993).  

CONCLUSION


Whether a council member is a resident of the city is a factual question to be determined by the city council based upon the particular facts and circumstances.  Residency may be challenged by filing a quo warranto action.  


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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