April 12, 2001


Honorable Cathy Larrimore

City Clerk

City of Orange Beach

Post Office Box 458

Orange Beach, Alabama  36561

Domestic Violence – Arrest - Bail Bonds - Violations – Act No. 93-325 - Act No. 96-527 - Act No. 2000-597 - Baldwin County

The specific charge for violation of a pro​tection order is “violation of a protection order, restraining order, or injunctive order” in violation of section 30-5A-3(c)(1) of the Code of Alabama.

The Constitution of Alabama provides that bail is a matter of right for non-capital offenses.  A judge or magistrate may not keep a defendant in custody awaiting trial more than 12 hours after arrest without bail.

Dear Ms. Larrimore:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Orange Beach.

QUESTION 1

On the Conditions of Release, Domestic Violence Case Form (CR-48), the last sentence of the form states:  “A law enforcement officer may arrest with or without a Warrant for violation of the above Restrain​ing Order issued as a condition of release.”  With what specific charge would the law enforcement officer charge the defendant for violating any condition of the Restraining Order [issued] as a condition of release?

FACTS AND ANALYSIS

During the 1993 Regular Session, the Legislature passed the “Family Violence Protection Order Enforcement Act” (Act No. 93-325) regarding the penalties for violation of a protection order or restraining order and arrest pow​ers granted to the arresting officer.  Section 4 of the act, now codified at section 30-5A-4 of the Code of Alabama, provides that a peace officer may arrest a per​son for violation of the Family Violence Protection Order Enforcement Act, even if the arresting officer did not personally see the violation.  Knowledge by the officer of the existence of the protection order or presentation to the officer by the complainant of a protection order is prima facie evidence of the validity of the order.

Section 30-5A-4 provides:

A peace officer may arrest any person for the violation of this chapter if the officer has probable cause to believe that the person has violated any pro​vision of a valid protection order, whether temporary or permanent, which has been served on the person or of which the person has received sufficient notice that the protection order has been issued.  The officer may arrest the person without a warrant although he or she did not personally see the violation.  Knowledge by the officer of the existence or contents of, or both, or pres​entation to the officer by the complainant of, a protec​tion order shall constitute prima facie evidence of the validity of the order.

ALA. CODE §30-5A-4 (1998).  The Act further provides in section 5, now codi​fied at section 30-5A-5 of the Code, that “lack of knowledge by the defendant of the order which was violated shall be an affirmative defense to conviction for violating [the Family Violence Protection Order Enforcement Act] at trial only, but shall not affect the determination of the arresting officer in deciding to arrest.”  ALA. CODE § 30-5A-5 (1998) (emphasis added).

The protection order violated need not have been issued under the Protec​tion From Abuse Act (sections 30-5-1 through 30-5-11 of the Code of Alabama), but may be any protection order, restraining order, or injunctive order issued to bring about a cessation of the abuse of a person, so long as such an order not issued under the Protection From Abuse Act specifies that a history of violence or abuse exists.

A “protection order or restraining order” as defined in section 30‑5A-2 (3) of the Code is:

Any order of a court of competent jurisdiction, whether or not located in this state, the purpose of which is to prohibit a person from committing any or all of the following acts:  harass, annoy, alarm, intimi​date, assault, communicate with, or otherwise bother another person.  This definition shall include, but not be limited to, protection orders issued pursuant to the Protection From Abuse Act, Sections 30-5-1 to 30-5-11, inclusive, and restraining orders or injunctions issued in domestic relations, family violence or juve​nile cases in accordance with the Alabama Rules of Civil Procedure or the Alabama Rules of Juvenile Pro​cedure, or both, and other applicable statutes and court rules.  Restraining or protection orders not issued pursuant to the Protection From Abuse Act, Sections 30-5-1 to 30-5-11, inclusive, must specify that a his​tory of violence or abuse exists for the provisions of this chapter to apply.
ALA. CODE § 30-5A-2(3) (1998) (emphasis added).


During the 1996 Regular Session, the Legislature passed Act No. 96-527 amending section 30-5A-3 of the Code of Alabama relating to protection orders and criminal penalties for violation.  The act became effective May 17, 1996, and provides that a willful violation of a protection order is a Class A misde​meanor.  The act also set certain minimum additional penalties for second and subsequent violations of a protection order.

According to section 30-5A-3(c)(1) of the Code, “[a] willful violation of a protection order, restraining order or injunctive order issued to bring about a cessation of the abuse of a person and which is issued by a court of competent jurisdiction is a Class A misdemeanor.”  ALA. CODE § 30-5A-3(c)(1) (1998).

Section 30-5A-3(c)(2) provides:

The first and any subsequent conviction for a willful violation of a protection order, restraining order or injunctive order issued to bring about a cessation of the abuse of a person is a Class A misdemeanor.  A second conviction for violation of a protection order, restraining order or injunctive order issued to bring about a cessation of the abuse of a person shall, in addition to any other penalty or fine, be punishable by a minimum of 48 hours continuous imprisonment which may not be suspended.  A third or subsequent convic​tion shall, in addition to any other penalty or fine, be punishable by a minimum sentence of 30 days impris​onment which may not be suspended.

ALA. CODE § 30-5A-3(c)(2) (1998).

CONCLUSION

The specific charge for violation of a protection order is “violation of a protection order, restraining order, or injunctive order” in violation of section 30-5A-3(c)(1) of the Code of Alabama.

QUESTION 2

If a new domestic violence charge, or other criminal charge relating to the restraining order, has been issued against the defendant while out on bond, and conditions of release have been issued, can defen​dant be held longer than 12 hours in order to obtain the prosecutor’s motion and the judge’s order to revoke the original bond?  If so, how long after the 12 hours can defendant be held?

FACTS AND ANALYSIS

In an opinion to Honorable Frank W. Gregory, dated November 16, 2000, this Office advised:

During the 2000 Regular Session the Legislature passed Act No. 2000-597 regarding the granting of bail to persons arrested on charges of domestic violence.  Act No. 2000-597, effective August 1, 2000, and now codified at section 15-13-190 of the Code of Alabama, provides that a person who is arrested without a war​rant on a domestic violence charge shall be brought before a judicial officer within 12 hours of his or her arrest or shall be released on bail after 12 hours. 

Attorney General’s opinion to Frank W. Gregory, Administrative Office of Courts, dated November 16, 2000, A.G. Opinion No. 2001-034 at 3-4.


The release provisions of section 15-13-190 also apply to a defendant arrested without a warrant for a violation of a protection order:

(a) A person arrested for an offense involving domestic violence . . . or charged with a violation of a protection order, may not be admitted to bail until after an appearance before a judge or magistrate within 12 hours of the arrest, and if the person is not taken before a judge or magistrate within 12 hours, he or she shall be released on bail . . . .

ALA. CODE § 15-13-190 (Supp. 2000) (emphasis added).  Because both a new domestic violence charge and a charge of violating a protection order invoke operation of section 15-13-190 and the 12-hour maximum time a defendant can be held without bond or an appearance before a judge or magistrate, coverage of the holding-period issue in A.G. Opinion 2001‑034 is applicable.  

While a judge or magistrate may impose conditions of release that will reasonably ensure the defendant’s appearance at a subsequent court proceeding and protect the alleged victim or the public at large, he or she may not refuse the defendant’s opportunity to make bail and obtain release pending trial, pur​suant to the Constitution of Alabama and supporting statutes.  Alabama’s Decla​ration of Rights provides “[t]hat all persons shall, before conviction, be bailable by sufficient sureties, except for capital offenses, when the proof is evident or the presumption great; and that excessive bail shall not in any case be required.”  ALA. CONST. art. I, § 16.  The Code of Alabama further provides that bail is a matter of right.  “In all cases of misdemeanors and felonies, unless otherwise specified, the defendant is, before conviction, entitled to bail as a matter of right . . . .”  ALA. CODE § 15-13-108 (1995).

The statute in question here provides for a 12-hour cooling-off period during which a defendant “may not be admitted to bail until after an appearance before a judge or magistrate within 12 hours of the arrest, . . . [however] if the person is not taken before a judge or magistrate within 12 hours, he or she shall be released on bail.” ALA. CODE § 15-13-190(a).  The same provisions apply whether the defendant was arrested for a new domestic violence charge or for the violation of a protection order.  It is important to note that the 12-hour cooling-off period procedures of § 15-13-190(a) of the Code apply only to domestic violence-related offenses as defined in section 15-10-3(b)(1) through (4) where an arrest is made without a warrant.  This defining section governs arrests without warrant exclusively and is included by reference in section 15-13-190(a).  Therefore, domestic violence arrests executed by warrant are not subject to section 15-13-190(a) of the Code of Alabama.

CONCLUSION

According to the Constitution of Alabama, bail is a matter of right for non-capital offenses.  Neither section 15-13-190 of the Code of Alabama nor the promulgating act (Act No. 2000-597) permit holding a defendant longer than 12 hours after arrest without bail.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Nancy M. Kirby of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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