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Honorable John David Whetstone

District Attorney

Baldwin County District Attorney's Office

P.O. Box 1269

Bay Minette, AL 36507-1296

Office of Profit – District Attorneys – Supernumerary Status

A supernumerary district attorney and a United States Attorney both hold an office of profit as contemplated by section 280 of the Constitution of Alabama.

Dear Mr. Whetstone:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Are the positions of United States Attorney and supernumerary district attorney offices of profit as contemplated by the Constitution of the State of Ala​bama?

FACTS AND ANALYSIS


Section 280 of the Constitution of Alabama prohibits a person from hold​ing two offices of profit at the same time.  Section 280 states:


No person holding an office of profit under the United States, except postmaster, whose annual salaries do not exceed two hundred dollars, shall, during his continuance in such office, hold any office of profit under this state; nor, unless otherwise provided in this Constitution, shall any person hold two offices of profit at one and the same time under this state, except jus​tices of the peace, constables, notaries public, and commissioner of deeds.

ALA. CONST. art. XVII, § 280 (emphasis added).


This Office has previously stated that a person holds an office of profit if he exercises some part of the sovereign power of the state, has a fixed term of office, and is entitled to compensation.  Opinion of the Attorney General to Honorable Morgan Weeks, Attorney, dated December 12, 1989, A.G. No. 90-00070.  That opinion relied upon Opinion of the Justices, 244 Ala. 386, 13 So. 2d 674 (1943).  Upon further review of the 1943 Opinion of the Justices and other opinions issued after 1943, this Office notes that the 1943 Opinion of the Justices does not state that having a fixed term of office is a prerequisite to holding an office of profit.  Instead, the Alabama Supreme Court has said that if the term is fixed by law, this is strongly persuasive that the position is an office rather than employment.  Opinion of the Justices, 254 Ala. 158, 47 So. 2d 591 (1950).  The true determining factor as to whether a position is an office of profit is whether the person exercises some part of the sovereign power of the state.  Id.  The person must also be entitled to compensation.  Opinion of the Clerk, 386 So. 2d 210 (Ala. 1980).  


Section 98 of the Constitution of Alabama prohibits the payment of retirement to public officers.  ALA. CONST. art. IV, § 98.
   The office of supernumerary district attorney was created by the Legislature to provide some form of remuneration for district attorneys following their service in elected office.  ALA. CODE §§ 12-17-210 to 12-17-216 (1995).  The powers and duties of a supernumerary district attorney are set forth in section 12-17-216 of the Code of Alabama, in pertinent part, as follows:


Supernumerary district attorneys shall take the oath of office prescribed by the constitution for judicial officers and shall have and exercise all the duties, power and authority of district attorneys of the judicial circuits or circuit courts and shall, upon request of the Governor, the Chief Justice of the Supreme Court or the Attorney General, conduct investigations, attend any regular, adjourned or special session of any circuit court in any of the judicial circuits of Alabama for the investigation of or the prosecution of any criminal case or the prosecution or defense of any case in which the state is interested.

ALA. CODE § 12-17-216 (1995) (emphasis added).  Supernumerary district attorneys do not perform any duties or exercise authority unless requested to do so by the Governor, the Chief Justice of the Alabama Supreme Court, or the Attorney General.  A supernumerary district attorney does not, on his own motion, investigate, prosecute, or otherwise take action in a particular case.  A supernumerary district attorney is, however, required to exercise duties when called upon, even if employed full time in some other occupation.


This Office has previously held that a supernumerary district attorney holds an office of profit, even though he has no fixed term.  Opinion to the Honorable Joseph M. Carlton, Executive Director, Office of Prosecution Serv​ices, dated April 29, 1982, A.G. No. 82-00309. A supernumerary district attor​ney is entitled to a salary fixed by law.  ALA. CODE § 12-17-215 (1995).  In the Carlton opinion, this Office stated that the supernumerary district attorney has the same powers and duties as a district attorney when the supernumerary is called upon to act. A.G. Opinion No. 82-00309.  


The Alabama Supreme Court, several years after the Carlton opinion was issued, held that a retired state judge on inactive-duty status did not hold an office of profit and, therefore, was not required to forfeit state retirement bene​fits upon assuming an appointment as a federal district judge.  Johnson v. Board of Control of Employees’ Retirement Sys. of Alabama, 740 So. 2d 999 (Ala. 1999).  Retired judges must take the oath of office as a retired judge and may elect to retire on active status or inactive status.  ALA. CODE §§ 12-18-7, 12-18-8 (1995).  The Court recognized a distinction between a retired judge on active status and a retired judge on inactive status, finding that “only when a retired judge has been requested to serve, has agreed to serve, and has been appointed to serve does the retired judge have the authority to exercise ‘sover​eign power.’”  Johnson at 1010.  The Court also recognized that a supernumer​ary judge was not the equivalent of a retired judge, stating:


By constitutional provision, Alabama has histori​cally denied the legislature the authority to provide for retirement benefits for state officers, including by implication, judges . . . .


This constitutional prohibition against pro​viding pensions for state officials led to legisla​tion over the years creating supernumerary posi​tions for certain state officials who met the statutory requirements for such positions.  These statutes creating supernumerary positions were enacted to compensate certain public officials who had served the state for a number of years (as prescribed by statute) and who had reached a cer​tain age (also prescribed by statute), provided that the official entering upon the supernumerary office per​formed certain duties prescribed by the legislature.  Because Article IV, §98, of the con​stitution prohibited laws granting retirement benefits to such state officials, the validity of these statutes depended upon the fact that these supernumerary officials performed certain duties and responsibilities [related to] the supernumer​ary office created.  Although these statutes may have been drafted deliberately to evade the con​stitutional prohibition against legislation grant​ing retirement pay to state officials, it is clear that the compensation pro​vided was in exchange for services performed by the supernumerary officials, as opposed to compensation for past service to the state.

740 So. 2d at 1002-03 (citation omitted).


A supernumerary district attorney takes the oath of office as prescribed for judicial officers just as a retired judge is required to take an oath of office.  A supernumerary district attorney, unlike a retired judge, is not authorized to designate whether he wishes to take “active” or “inactive” supernumerary status.  A supernumerary district attorney is not receiving retirement benefits but rather compensation for being on call and for performing duties when called upon to do so.  Accordingly, it is the opinion of this Office that a supernumerary district attorney, whether called to active duty or not, holds an office of profit. 


It is the opinion of this Office that the position of United States Attorney is an office of profit under the United States.  A United States Attorney is appointed by the President of the United States for a four-year term and is enti​tled to compensation.  28 U.S.C.A. §§ 541, 544, 548 (West 1993).  The United States Court of Appeals for the Eleventh Circuit has stated that a United States Attorney “is the chief federal law enforcement official for the judicial district he serves and is responsible for the prosecution of all offenses against the United States within his district.”  Nadler v. Mann, 951 F. 2d 301, 305 (11th Cir. 1992); see 28 U.S.C.A.§ 547 (West 1993) (duties of the United States Attorney).  Thus, a United States Attorney exercises the sovereign power of the United States, is entitled to compensation, and in addition, has a fixed term of office.

CONCLUSION


A supernumerary district attorney and a United States Attorney both hold an office of profit as contemplated by section 280 of the Constitution of Ala​bama.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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� The Constitution provides an exception for judges.  ALA. CONST. amend. 328, § 6.16.





