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Honorable David S. Nix

Barbour County Circuit 

   & District Court Clerk

303 East Broad Street, Room201

Eufaula, Alabama  36027

City Council Members - Municipalities - Franchises - Officers and Employees

An “outside director,” who does not other​wise serve as a corporate officer or in a managerial capacity with a company that holds a franchise for the use of the city streets, may serve on the city council of that city.

Dear Mr. Nix:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Is a person who serves as a member of the Board of Directors of the Alabama Power Company (“the Company”) prohibited from serving as a member of the city council in a city where the Company holds a fran​chise for the use of the city streets?

FACTS AND ANALYSIS


In your letter of request, you provide the following facts:


On August 22, 2000, Mr. Robert D. Powers was elected to the City Council of Eufaula, Alabama.  Mr. Powers is the President and co-owner of The Eufaula Agency, Inc., which deals in insurance and real estate.  He is also a member of the Board of Directors of Ala​bama Power Company, which holds and operates a franchise involving the use of the streets of Eufaula.

*  *  *


Section 11-43-11 of the Code of Alabama pro​vides that no officer of a municipality should be an officer or employed in a managerial capacity by a cor​poration holding or operating a franchise involving the use of the streets of that municipality.

ALA. CODE § 11-43-11 (1989).


The Alabama Business Corporation Act, the statutory framework for establishing and operating corporations in Alabama, sets out the basic provi​sions regarding officers and directors, which it treats as separate and distinct from each other.  The Business Corporation Act defines the term “employee” to include an officer, but not a director.  ALA. CODE § 10-2B-1.40(9) (1999).  The Alabama Supreme Court has observed the distinction between officers and directors on numerous occasions, referring to officers and directors separately as either officers or directors or, when individuals serve as both, as officer-directors.  See Goldman v. Jameson, 290 Ala. 160, 275 So. 2d 108 (1973); Smith v. Dunlap, 269 Ala. 97, 111 So. 2d 1 (1959).  


There is an additional well-established legal distinction between an “inside director,” who is also a corporate officer or employee, and an “outside director,” who typically has no other official connection with the corporation:


A management or inside director is generally defined as a person who serves the corporation both as an officer or employee and as a director.  In his capac​ity as an officer, the management director actively par​ticipates in the day to day affairs of the corporation, and customarily receives compensation commensurate with full-time attention to the corporation’s affairs.


The term “outside director” has been used to refer to a director who is not also a full-time employee of the corporation.  An outside director may also be defined as a person who has no significant relationship with the corporation or its management other than the position as director.

Brodsky & Adamski Corp. Officers & Dir. § 203 (footnotes omitted).


Section 11-43-11 applies to individuals who are “employed in a manage​rial capacity.”  Clearly, a board of directors has managerial authority.  Section 10-2B-8.01 expressly provides that all corporate powers are to be exercised by or under the authority of the board of directors.  Such power is vested in the Board as a whole, however, and individual directors do not hold managerial authority.  Moreover, outside directors are not “employed by” or “employees of” the corporation.  In defining the term “employee” for purposes of the Business Corporation Act, section 10-2B-1.40(9) states:  “‘Employee’ includes an officer but not a director.  A director may accept duties that make him or her also an employee.”  ALA. CODE § 10-2B-1.40(9) (1999).  Mr. Powers, as an outside director, would clearly not be a Company employee under the provisions of the Business Corporation Act.


Furthermore, the Alabama Supreme Court has specifically stated that out​side directors of the Company were not “employed by” the Company:


The Special Committee’s report was presented only to the “outside” directors of the Company, who were not employed by the Company and were not dependent on the Company for their living; the “out​side” directors [were] all men of substantial and inde​pendent means, from towns located throughout the state . . . .

Roberts v. Alabama Power Co., 404 So. 2d 629, 633 (Ala. 1981).


Finally, in a 1986 advisory opinion, the Attorney General set out several considerations for determining whether one is a managerial employee for pur​poses of section 11-43-11 of the Code of Alabama:


A study of the definitions of “managerial employee” from various courts reveals several factors in determining if an employee serves in a managerial capacity.  Among these factors are: (1) Whether the employee formulates, determines and effectuates an employer’s policies; (2) The amount of discretion given the employee and whether the decisions within the dis​cretionary authority of the employee must conform to the employer’s established policy; (3) Whether such employee has charge of corporate business or is in charge of a particular department or departments of the business; and (4) If such employee makes operative decisions of the employee and exercises discretion independently of established policy.  Words and Phrases, vol. 26.

Opinion to Honorable W. A. Smith, Mayor of Hokes Bluff, dated April 15, 1986, A.G. No. 86-00211.  Because the director’s authority is shared, an outside director, acting alone, holds none of these powers.


Although there is no direct discussion of section 11-43-11 of the Code or its proper application, the Court has considered and construed its broader, predecessor statute with reasoning that remains applicable:


Section 413, Title 37, Code of Alabama 1940, as amended, provides in parts material to this review as follows:


“No officer of any municipality shall, during his term of office, be employed, professionally or other​wise, by any corporation holding or operation (sic) a franchise granted by the city or the state involving the use of the streets of the municipality.”

*  *  *


We think that the legislative intent and purpose to be served by Section 413 of Title 37 is clear, and that it was enacted on the basis that employment by a public utility holding a franchise granted by the city involving the use of the streets of the municipality was incompatible with serving as an officer of the munici​pality at the same time.  The real basis of such incom​patibility is the possibility of a conflict of interest between the interest of the municipality and the inter​est of the public utility.
State ex rel. Richardson v. Morrow, 276 Ala. 385, 387, 162 So. 2d 480, 481-82 (1964) (emphasis added).


It is the opinion of this Office that, because outside directors of the Com​pany do not individually exercise any managerial authority, and because there is no apparent conflict of interest between the interests of the city and the Com​pany, the Company’s outside directors are not prohibited by section 11-43-11 of the Code from serving on the city council of a city where the Company holds a franchise over the streets.

CONCLUSION


The language of section 11-43-11 of the Code of Alabama does not pro​hibit an “outside director,” who does not otherwise serve as a corporate officer or in a managerial capacity with a company that holds a franchise for the use of the city streets, from serving on the city council of that city.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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