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Honorable Jack Page, III

Member, House of Representatives

314 Haralson Avenue

Gadsden, Alabama  35901

Worker’s Compensation – Public Records - Etowah County

Certain information on forms filed with the Department of Industrial Relations indi​cating that an employer has secured work​ers’ compensation insurance is a “public writing” subject to disclosure upon reason​able request.  This would include the name and mailing address of the insured, the name of the insurer and its policy number, and the policy period.  Confidential infor​mation included on the forms, including an individual insured’s risk classification or codes, premiums, rates, and merit-rating should not be considered a “public writ​ing” subject to disclosure.  Other proprie​tary information, such as carrier codes for the National Council on Compensation Insurance, is likewise protected from dis​closure.  The Department may establish reasonable fees and procedures to ensure that the Department is compensated for the time spent in responding to requests, to ensure that requests are for legitimate pur​poses, and to ensure that requests do not interfere with the Department's operations.  The Department need not disclose proof-of-coverage information in a computerized format, inasmuch as this could result in disclosure of insurer’s customer lists.

Dear Representative Page:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Are forms filed with the Department of Industrial Relations indicating that an employer has secured workers’ compensation insurance and the dates of cov​erage public record subject to disclosure upon reason​able request?

FACTS AND ANALYSIS

The Alabama Worker’s Compensation Law is codified as Chapter 5 of Title 25 of the Code of Alabama.  See ALA. CODE §§ 25-5-1 to 25-5-340 (2000).  Chapter 5 contains 13 articles, the first of which contains “general pro​visions.”  One of these “general provisions,” section 25-5-8, requires employers subject to the Worker’s Compensation Law to provide the Director of the Department of Industrial Relations with evidence that the employer has com​plied with the law.  Section 25-5-8(c) of the Code of Alabama provides:

An employer subject to this chapter shall file with the director, on a form prescribed by the director, annually or as often as the director in his or her discre​tion deems necessary, evidence of compliance with the requirements of this section.  In cases where insurance is taken with a carrier duly authorized to write such insurance in this state, notice of insurance coverage filed by the carrier shall be sufficient evidence of compliance by the insured.

ALA. CODE § 25-5-8(c) (2000) (emphasis added).  


Section 25-5-294(a) of the Code of Alabama contains a confidentiality provision for certain worker’s compensation information:

All letters, reports, communications, and other matters, written or oral, from employer or employee to each other, to the Director of the Department of Indus​trial Relations, any of his or her agents, representa​tives, or employees or to any official or board func​tioning under this article, which have been written, sent, delivered, or made in connection with the requirements and administration of this article, shall be absolutely privileged.  Information obtained from the above mentioned matters shall be held confidential, except to the extent necessary for the proper presenta​tion of the contest of a claim, and shall not be pub​lished or open to public inspection in any manner.  Any person violating this section shall be fined not less than $20.00 nor more than $200.00, or imprisoned for no longer than 30 days, or both.

ALA. CODE § 25-5-294(a) (2000) (emphasis added).  The key to determining the scope of the confidentiality provision in section 25-5-294(a) concerns the proper interpretation of “this article.”


Section 25-5-294 of the Code is codified as part of article 11 of the Ala​bama Worker’s Compensation Law.  Article 11 establishes an “Ombudsman Pro​gram” for the Department of Industrial Relations.  See ALA. CODE §§ 25-5-290 to 25-5-294 (2000).  The codified text of section 25-5-294 limits the confidenti​ality provision to Article 11 (i.e., sections 25-5-290 to 25-5-294) of the Worker’s Compensation Law and, therefore, does not apply to materials sub​mitted pursuant to section 25-5-8 in article 1.


The reference to “this article” in section 25-5-294 represents a change to the text of the original 1992 law enacting section 25-5-294.  See 1992 Ala. Acts No. 92-537, § 41, 1082, 1137–38.  The original text of section 41 of Act No. 92-537 (which was codified as section 25-5-294) granted confidentiality to all materials submitted “in connection with the requirements and administration of this act.”  Id. (emphasis added).  This Office understands the reference to “this act” in section 41 to mean Act No. 92-537.  Section 25-5-8 was one of the sec​tions amended and reenacted in Act No. 92-537.  Accordingly, if the reference to “this act” had been carried forward into the codified text, the information submitted pursuant to section 25-5-8(c) would be privileged and confidential.


As indicated in the quotation of section 25-5-294(a) above, however, the original reference to “this act” in section 41 of Act No. 92-537 was changed to “this article” when section 41 was codified.  The Legislature enacted this change when it adopted the 1992 Replacement Volume to Volume 15 of the Code in Act No. 93-614.  1993 Ala. Acts No. 93-614, § 2, 1006, 1007–08.  The question thus becomes one of which text should be applied—the original text of section 41 of Act No. 92-537 or the codified text of section 25-5-294.


The Supreme Court of Alabama “has held, that, by the process of adopting the entire Code, the legislature repeals any portion of the original legislation and prior codification not present in that adoption.”  Ex parte State Dep’t of Revenue, 683 So. 2d 980, 982 (Ala. 1996).  The court has not, however, decided whether the same rule applies to the current process of continuing revision to the Code through a process of enacting an annual codification bill that adopts the annual supplements and replacement volumes prepared under the supervision of the Code Commissioner.  Id.  In this instance, this Office concludes that the codified language of section 25-5-294 must control and, thus, the confidentiality provided by section 25-5-294(a) applies only to materials submitted pursuant to Article 11 of the worker’s compensation law, sections 25-5-290 to 25-5-294.


Several reasons lead to this conclusion.  First, when Act No. 92-537 was enacted, various terms were used to describe the act itself.  For example, in section 6 of Act No. 92-537, the act is referred to as “this amendatory act,” and that language was not changed.  See ALA. CODE § 25-5-8(g).  A “Code Com​missioner’s Note” after section 25-5-8 clarifies that “[t]he phrase ‘this amenda​tory act,’ as used in the section above, refers to Acts 1992, No. 92-537, which amended this section.”  ALA. CODE § 25-5-8, code commissoner’s notes (2000).  In editing section 41 for codification, the Code Commissioner and Legislature apparently understood the more general reference to “this act” in section 41 of Act No. 92-537 as a generic reference to the portion of the act in which section 41 finally fell and, accordingly, substituted the term “article” for “act.”
  Second, the Code Commissioner and Legislature obviously reviewed the 1992 Replacement Volume containing the amended Alabama Worker’s Compen​sation Law quite carefully.  In the act adopting 1992 Replacement Volume 15, the Legislature specifically changed the date in section 25-5-77(a) from “May 19, 1992” to “August 1, 1992,” thus indicating that the replacement volume was subjected to close scrutiny.  1993 Ala. Acts No. 93-614, § 2(2), at 1008.  Third, the purpose of section 2 of Act No. 93-614 was to “adopt[] and incorporate[]” into the Code the laws passed in 1992 “as edited” in the supplement and replacement volumes.  In section 4 of that act, the Legislature specifically stated that “[t]he adoption of this act shall not repeal, supersede, amend, or in any other way affect any statute enacted into law during any 1993 session of the Legislature.”  Id. at 1009.  This indicates that the Legislature did intend to “repeal, supersede, amend, or . . . affect” their original 1992 acts to conform to the codified text, albeit with the understanding that the changes made in the codified text were not substantive.  See id., § 3, at 1008.


Finally, this Office does not consider this is an instance where  codifica​tion created an ambiguity requiring reference to the original act to determine the Legislature’s true intention.  “When a doubt or ambiguity result from codifying a statute or statutes, the Court will refer to the original enactment or enact​ments, and give effect to its or their provisions as originally framed, notwith​standing a change in the phraseology, unless a clear intention is manifest to change its operation and effect.”  Miller v. State ex rel. Peek, 249 Ala. 14, 21, 29 So. 2d 411, 416 (1947); see also Ellis Wrecker Serv., Inc. v. Conradi, 689 So. 2d 207, 209 (Ala. Civ. App. 1997) (citing Miller).  The change from “act” to “article” in section 25-5-294, however, unambiguously restricted the scope of the confidentiality provision, and the Legislature adopted that revised language.  The Legislature must have been well aware of the effect of this unambiguous alteration, and thus meant the alteration to demonstrate “a clear intention . . . to change [the] operation and effect” of the confidentiality provision.  Because the Legislature indicated that this change was “nonsubstantive,” it appears that this was also the Legislature’s original intent for section 41 of Act No. 92-537 and that the alteration was simply meant to conform the codified language to the original legislative intent. 1993 Ala. Acts No. 93-614, § 3, at 1008.

For these reasons, this Office concludes that the codified language of section 25-5-294 should be applied.  According to its plain language, section 25-5-294 does not apply to materials submitted to the Director of the Depart​ment of Industrial Relations pursuant to section 25-5-8(c). See also 2 Terry A. Moore, Alabama Worker’s Compensation § 25:29 (1998) (“Section 25-5-294 creates an absolute privilege for information and documents produced in con​nection with the requirements and administration of Article 11 of the Act that basically deals with the ombudsman program, utilization review and bill screening”).  Accordingly, it remains to consider what, if any, information sub​mitted pursuant to section 25-5-8(c) should be disclosed as a “public writing” pursuant to the open record act.  ALA. CODE § 36-12-40 (1991).

Section 36-12-40 provides:


Every citizen has a right to inspect and take a copy of any public writing of this state, except as other​wise provided by statute.  

ALA. CODE § 36-12-40.  In this Office’s recent Opinion to the Honorable David S. Maxey, Attorney for the Plumbers & Gas Fitters Examining Board, dated March 1, 2001, A.G. No. 2001-107, we noted:


Although the statute does not define “public writing,” the Supreme Court of Alabama has pro​vided guidance stating that a “public writing” is a record that is reasonably necessary to record the business and activities required of the public offi​cial so that the status and condition of such busi​ness and activities can be known by our citizens.  Stone v. Consoli​dated Publishing Co., 404 So. 2d 678 (Ala. 1981).  The Court, in Stone, recognized some areas of exceptions that may not be subject to public dis​closure, such as recorded information received by a public officer in con​fidence, sensi​tive personnel records, pending criminal investi​gations, and records, the disclo​sure of which would be detri​mental to the best interests of the public.  The presumption is in favor of public dis​clo​sure, and the burden of showing that a record is not open to the public falls upon the agency making the assertion.  Chambers v. Birmingham News Co., 552 So. 2d 854 (Ala.1989).  Exceptions must be allowed only “where it is read​ily appar​ent that disclosure would result in undue harm or embarrassment to an individual, or where the pub​lic interest would clearly be adversely affected when weighed against the public policy con​sid​erations suggesting disclosure.”  Id. at 855.

A.G. No. 2001-107 at 5.  In our opinion, we concluded that “[t]he names and mailing addresses of appli​cants for the plumbers and gas fit​ters examination are public rec​ords and must be released to an out-of-state busi​ness.”  Id. at 1.  We also noted, however, that “[s]ensitive or con​fidential informa​tion in the application that, if released, would result in undue harm or embar​rassment to the applicant may be redacted by the Board before release.”  Id.  In another Opinion to the Honorable Ira J. Silverman, Director, Alabama Development Office, dated June 4, 1998, A.G. No. 98-00157, this Office observed that “information solicited and categorized by ADO into a directory or on a diskette is a public record under Alabama law.  An agency cannot restrict the inspection and copying of a public record merely because the person intends to use the record for personal gain.”  Id. at 1.

The Department of Industrial Relations is frequently asked to pro​vide workers’ compensation records to various vendors for commercial purposes.  Because many of the Department’s worker’s compensation files contain confi​dential information and medical records provided by employ​ers, insurance carri​ers, medical providers, and third party payors, the information contained in them is often extremely sensitive.  This informa​tion frequently is not severable, and release of information regarding one party could subject the Department to civil liability from ancillary parties.  In addition, if this information has been obtained in connection with the administration of Article 11 (the ombudsman program and related activi​ties), section 25-5-294(a) imposes criminal penalties for releasing the information.

As discussed above, however, proof of coverage information sub​mitted pursuant to section 25-5-8(c) is not subject to the confidentiality provision in section 25-5-294.  The Alabama Department of Insurance requires workers’ compensation insurance providers to base their under​writing criteria on infor​mation provided by a data bureau known as the National Council on Compensa​tion Insurance, Inc. (“NCCI”).  NCCI col​lects proof of coverage from workers’ compensation insurers and then sup​plies that information to the Department in accordance with section 25-5-8(c).  Some of the information supplied to the Department is proprietary information of the NCCI or the insurers providing the information.  In accordance with current copyright and intellectual property laws, the Department does not disclose proprietary NCCI information to outside parties without its permission.

That certain NCCI information is proprietary, however, does not mean that all proof-of-coverage information submitted by NCCI is pro​prietary.  The NCCI collects workers’ compensation insurance coverage information using a standard “information page” form, Form No. WC 00 00 01 A.  The information submitted on this form includes the name of the insurer and pol​icy number, name and mailing address of the insured, and the policy period.  The form also includes the states where the policy applies, and limits of cov​erage, the risk classification, the NCCI carrier code, the premium basis, and experience rating for the insured.  This information is typically submitted electronically to NCCI and then provided electronically to the Department as proof of coverage in com​pliance with section 25-5-8(c).

In this Office’s opinion, the following proof-of-coverage information should be considered a “public writing” subject to inspection and copying pur​suant to section 36-12-40:  name and mailing address of the insured, name of the insurer and its policy number, and the policy period.  This information is “rea​sonably necessary to record the business and activities required” of the Depart​ment of Industrial Relations “so that the status and condition of such busi​ness and activities can be known by our citizens.”  Stone, 404 So. 2d at 681.  Such minimal information is necessary, for example, if a citizen is to determine whether the Department has dis​charged its duty to ensure that his or her employer has complied with the workers’ compensation law.

Other information on the NCCI form, however, is not subject to dis​clo​sure.  For example, the Department cannot release an individual employer’s rating information.  Section 25-5-8(f)(2) provides only that “aggregate industry data of classifications of risks and premiums, rates, and merit-rating schedules pertaining to workers’ compensation insurance shall be public records . . . .”  ALA. CODE § 25-5-8(f)(2) (2000) (emphasis added).  Under the canon of statutory construction that “the expression of one thing is the exclusion of another” (expressio unius est exclusio alter​ius), the authorization to make aggregate industry rating data a public rec​ord indicates an intention not to make any individual employer’s rating data public.  Accordingly, data on the form indicating an insured’s risk classification or codes, premiums, rates, or merit-rating should not be con​sidered a “public writing” subject to disclosure.  Other information, such as NCCI’s carrier codes, also appears to be proprietary infor​mation not subject to disclosure.


The Department may establish reasonable fees and procedures to ensure that the Department is compensated for the time spent in responding to requests, to ensure that requests are for legitimate purposes, and to ensure that requests do not interfere with the Department's operations.  The open records act gives each citizen a right to “inspect and take a copy” of public records, but where the records are computerized, it does not give any right to such information in a particular format.  In this instance, where much of the Department’s information is computerized, the Depart​ment may wish to establish procedures to prevent disclosure of records in computerized form.  Disclosure of the Department’s computerized database could permit sorting data by insurer, thus disclosing an insurer’s entire customer list, which may be afforded the protection of a trade secret under certain circumstances.  See  Public Sys., Inc. v. Towry, 587 So. 2d  969, 973 (Ala. 1991).

CONCLUSION


Certain information on forms filed with the Department of Industrial Relations indicating that an employer has secured workers’ compensation insur​ance is a “public writing” subject to disclosure upon reasonable request.  This would include the name and mailing address of the insured, the name of the insurer and its policy number, and the policy period.  Con​fidential information included on the forms, including an individual insured’s risk classification or codes, premiums, rates, and merit-rating should not be considered a “public writing” subject to disclosure.  Other proprietary information, such as NCCI’s carrier codes, is likewise pro​tected from disclosure.  The Department may establish reasonable fees and procedures to ensure that the Department is com​pensated for the time spent in responding to requests, to ensure that requests are for legitimate purposes, and to ensure that requests do not interfere with the Department's operations.  The Department need not disclose proof-of-coverage informa​tion in a computerized format, inasmuch as this could result in disclo​sure of insurer’s customer lists.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Charles B. Campbell of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CBC/jaf
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� We note, however, that the confidentiality provision was added to Senate Bill 122 before the sections containing the Ombudsman Program.





